UNITED STATES BANKRUPTCY COURT
FOR THE WESTERN DISTRICT OF MICHIGAN

Inre:

Case No. HM 05-90027
ALAN WAYNE RAYNARD and
KAREN ELIZABETH RAYNARD,

Debtors.

OPINION RE: REQUESTED CONFIRMATION OF
DEBTORS’ AMENDED CHAPTER 13 PLAN

Appearances:
David E. Bulson, Esg., Sault St. Marie, Michigan, attorney for Debtors
Brett N. Rodgers, Esg, Grand Rapids, Michigan, Chapter 13 Trustee

Alan and Elizabeth Raynard seek confirmation of their Chapter 13 plan. That plan
discriminatesbetweentheir joint creditorsand their individual creditorsby offeringal100% dividend
to their joint creditors instead of the much smaller dividend offered to ther individual creditors.
Confirmation of their plan is denied for the reasons stated in this opinion.

I. PROCEDURAL BACKGROUND

The Raynards filed their Chapter 13 petition on January 13, 2005. | first considered
confirmation of their plan on March 8, 2005. The hearing has been adjourned twicein order to give
the Raynards the opportunity to addressmy concerns about the proposed treatment of joint creditors
under their plan. The Raynards briefed the issue and | heard further argument at the June 7, 2005

hearing. The confirmation hearing was then adjourned again to July 19, 2005.



II. FACTUAL BACKGROUND

The Raynards are dairy farmers. Both their residence and their farm are located on
contiguousparcelsof real property in Pickford Township, Michigan. TheRaynardsown both parce's
of property astenants by the entirety.

The Raynards' schedules set the value of their fam at $240,000 and the value of their
residence at $130,000. Their schedulesaso indicate that their farmis subject to amortgagelienin
the amount of $129,715 and that their residence is subject to two other mortgage liens that total
$112,874. Consequently, their schedules establish that thereis at | east $86,285 equity in their farm
and at least $4,126 equity in their residence.

The Raynards clam both their farm and their residence as exempt.? The Raynards' cite
11 U.S.C. § 522(b)(2)(B)® and MicH. Comp. LAWS § 600.6018 as authority for the exemption
claimed. The Chapter 13 Trusteefiled atimely objection to Debtors claimed exemption of the two

parcels. The court acknowledged the Chapter 13 Trustee’ s objection by issuing a scheduling order

The Raynards in fact assert that the equity in their farm is $110,285 and that the equity in
their residenceis $17,126 . However, their cdculations do not take into consideration liquidation
costs. The$4,126 and $86,285 equity cal cul ationsin this opinion assume liquidation expensesequal
to 10% of the gross values of these properties.

*The Raynards Schedule C actually setsthe claimed exemption in the residence at $17,126
and the claimed exemptioninthefarm at $110, 285. However, these amountsare nothing morethan
the difference between the Raynards' stated value for these two properties and the disclosed liens
against them. Therefore, | interpret the Raynards' exemption claim asin fact a request to exempt
all of the bankruptcy estate’s interest in both of these parcels.

*The Bankruptcy Codeisincorporated into the United States Codeas 11 U.S.C. § 101 et seq.
Unless indicated otherwise, all references to “ Section " in this opinion shal be to the
Bankruptcy Code.



whereby either party could set the Chapter 13 Trustee’ s objection for hearing uponrequest. Neither
party has requested such a hearing as of this date.

The Raynardsfiled their Chapter 13 plan at the same time they filed their schedules. Their
original plan proposed paying nothing to unsecured creditors athough their Schedule F discloses
unsecured, non-priority debt of $88,101 as being owed either individually by one of them or jointly
by both of them.* However, the Raynards thereafter filed a pre-confirmation amendment to their
plan on February 17, 2005.> That amendment divided the Raynards unsecured, non-priority
creditorsinto two classes, with one class being comprised of those creditorswith joint claimsagainst
both Mr. and Mrs. Raynard and the other class being comprised of creditorswith claimsagaing only
Mr. Raynard or against only Mrs. Raynard. The amendment proposed to pay a base amount of
$29,443 to the joint creditors but a base amount of only $1,000 to the other creditors®

The Raynards filed a second pre-confirmation plan amendment on April 25, 2005. The
second amendment identifiesninecreditorsasjoint unsecured creditors. It further providesthat each

of these creditorsisto “be pad 100 percent through the debt plan.” The April 25, 2005 amendment

4 Unsecured debt owed by Mrs. Raynard $ 16,290.00
Unsecured debt owed by Mr. Raynard 42,368.00
Unsecured debt owed jointly by

Mr. and Mrs. Raynard 29,443.00

TOTAL $88,101.00

°A debtor may amend his or her plan at any time prior to confirmation of the debtor’s plan.
11 U.S.C. §1323.

®Baseamount” isaterm of art usedin thisdistrict to denote a Chapter 13 plan arrangement
whereby unsecured, non-priority creditors with alowed claims share pro rata afixed amount of
funds contributed by the debtor based upon the amount of their allowed claims.
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leaves unchanged the $1,000 base amount proposed to be pad to the Raynards’ other unsecured
creditors.

Thereare no other amendmentsfiled with respect tothe Raynards' proposed Chapter 13 plan.
Therefore, the plan presented for confirmation at the June 7, 2005 hearing was the Raynards’ plan
as amended on February 17, 2005 and then again on April 25, 2005. 11 U.S.C. § 1323. Thisplan
shall be hereinafter referred to as the “ April 25 amended plan.”

II1. DISCUSSION

A. Discrimination Between Classes of Unsecured Creditors.

A Chapter 13 plan may not be confirmed unless it complies with the provisions of both
Chapter 13 and other applicable provisions of the Bankruptcy Code. 11 U.S.C. § 1325(a)(1). The
issue presented in this caseiswhether the discriminatory treatment proposed by theRaynardsin their
April 25 amended plan conforms with this requirement.

Thereis no question that a debtor’s Chapter 13 plan may designate two or more classes of
unsecured claimsand that the plan may then di scriminate between the designated classes. 11 U.S.C.
§ 1322(b)(1). Indeed, Section 1322 itself provides two examples of permissible discrimination.
First, Section 1322(a)(2) requiresadebtor to prefer unsecured priority creditors by classifying them
separately and then paying them 100% of their claimswithin theterms of the plan. Second, Section
1322(b)(1) permits adebtor to prefer creditorswith joint claimsagaingt both the debtor and another

individua on account of a consumer debt.’

"The Raynardsindicated at the June 7, 2005 hearing that they did not rely upon thisprovision
to discriminate between their respectivejoint and individual creditors because a |east some of their
joint obligations were related to the operation of their farming business and therefore were not
consumer related.



Other permissible discrimination under Section 1322(b)(1) is subject to two requirements.
First, each claim within a designated class must be substantidly smilar to the other claims within
thesameclass. Second, the differencein treatment between one classof unsecured creditorsand the
other class or classes of creditors cannot be unfar®  Whether the proposed discriminatory
classificationisfair or not is based upon the merits of the particular case. Factorsto be considered
are: (1) whether there is areasonable basisfor the classification; (2) whether the debtor is able to
perform a plan without the proposed classification; (3) whether the classification isin good faith;
and (4) whether the class subject to the unfavorable discrimination isreceiving at | east ameaningful
payment. In re Kovich, 4 B.R. 403 (Bankr. W.D. Mich. 1980).

Intheinstant case, the Raynards have designated nine of their unsecured creditorsto receive

distributions under their plan equd to 100% of the amount of those creditors alowed clams. In

8Specifically, Section 1322(b)(1) statesthat:
[T]he plan may—

(1) designateaclassor classes of unsecured claims, asprovided
in section 1122 of thistitle, but may not discriminate unfairly against
any class so designated; however, such plan may treat clams for a
consumer debt of the debtor if an individual is liable on such
consumer debt with the debtor differently than other unsecured
claims,

Section 1122 in turn gatesin part that:

(8) Except as provided in subsection (b) of this section, a plan
may placeaclaim or aninterestinaparticular classonly if such claim
or interest is substantially similar to the other claims or interests of
such class.



contragt, their other creditors, who total sixteen in number and $53,606 in amount, are to share only
$1,000.

The Raynards' desire to prefer their joint creditors over their other creditors stems from
various courts’ interpretations of Section 522(b)(2)(B). A bankruptcy estateis created whenever a
bankruptcy proceeding iscommenced and virtually every property interest of thedebtor immediately

and automatically becomes property of that estate. 11 U.S.C. §541(d).° Section 522 then permits

9 An*“estate’ iscreated each time abankruptcy proceeding iscommenced. 11 U.S.C.
§ 541(a). Like a corporation or a trust, a bankruptcy estate is a distinct legal entity. Farmer v.
Crocker National Bank (In re Swift Aire Lines, Inc.), 30 B.R. 490, 495 (9th Cir. BAP 1983); In re
Dow Corning Corp., 270 B.R. 393, 398-99 (Bankr. E.D. Mich. 2001); In re Roy Stanley, Inc., 217
B.R. 23, 25 (Bankr. N.D.N.Y. 1997); In re Seaescape Cruises, Ltd., 201 B.R. 321, 323 (Bankr. S.D.
Fla. 1996). The bankruptcy estate exists apart from the debtor. It acts through its lega
representative, the bankruptcy trustee. 11 U.S.C. § 323(a).

The bankruptcy estate is the foundation upon which the entire bankruptcy process rests.
When the bankruptcy trustee acts, she acts as the representaive of the bankruptcy estate, not as a
representative of thedebtor. For example, if the bankruptcy trustee liquidates property of the estate
pursuant to Section 363, she conveystitleto that property on behalf of the bankruptcy estate, not on
behalf of the debtor. n re Quinn, 299 B.R. 450, 454 (Bankr. W.D. Mich. 2003).
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an individual debtor to remove from this estate (i.e., exempt) certain items of property in order to
facilitate the debtor’s “fresh start.”*® A debtor may choose between two sets of exemptions. One
set, which is commonly referred to as the federal exemptions, is delineated in Section 522 itself.
11 U.S.C. § 522(b)(1) and (d). The other set is commonly referred to as the “ state exemptions.”
These exemptions consist of whatever property is exempt under applicable state and local law and
under non-bankruptcy federal law. 11 U.S.C. § 522(b)(2)(A). In addition, the “ state exemptions’
include:
(B) anyinterestin property inwhich thedebtor had, immediaely
before the commencement of the case, an interest as a tenant by the
entirety or joint tenant to the extent that such interest as a tenant by
the entirety or joint tenant is exempt from process under applicable

nonbankruptcy law.

11 U.S.C. § 522(b)(2)(B).

The bankruptcy estate may beaparty to acontract. See, In re Macomb Occupational Health Care,
LLC, 300 B.R. 270, n. 11 (Bankr. E.D. Mich. 2003). The bankruptcy estate may dso be liable for
tortious conduct. 7d.

The bankruptcy estate serves as the receptacle for all of adebtor’ sinterestsin property as of
the date of the debtor’ s bankruptcy petition.

(& ... Such estate is comprised of al of the following
property, wherever located and by whomever held:
(1) Except asprovided in subsections (b) and (c)(2)
of thissection, all legal or equitableinterests of the debtor in property
as of the commencement of the case.

11 U.S.C. § 541(a)(1).

10 Providing an individual debtor with a“fresh start” isafundamental objective of the
Bankruptcy Code. Congressdetermined inthelate 1970sthat theformer Bankruptcy Act, which had
not had any major revision since 1938, did not adequatey protect consumer debtors. See, e.g., H.R.
Rep. No. 95-595 at 116-118 (1977), reprinted in 1978 U.S.C.C.A.N. 5963, 6076-79. It concluded
that “bankruptcy relief should be effective, and should provide the debtor with afresh start.” 1978
U.S.C.C.A.N. at 6079.



It isblack letter law in Michigan aswell as most other states that recognize tenancies by the
entireties that only creditors of both the husband and wife can levy against property owned by the
entireties. Michigan National Bank v. Chrystler (In re Trickett), 14 B.R. 85, 86-87 (Bankr. W.D.
Mich. 1981); see, also, e.g., Napotnik v. Equibank and Parkvale Savings Assn., 679 F.2d 316, 321
(3rd Cir. 1982); In re Monzon, 214 B.R. 38 (Bankr. S.D. Fla 1997); Van Der Heide v. LaBarge (In
re Van Der Heide), 164 F.3d 1183, 1184 (8th Cir. 1999). Consequently, courts have interpreted
Section 522(b)(2)(B) as being circumscribed by theamount of joint debt the debtor owes. 1n other
words, the Section 522(b)(2)(B) exemption is not only a function of the value of the bankruptcy
estate’ s equity in the entireties property claimed as exempt but dso a function of the amount of
enforceable claims held by creditors against both the debtor and his spouse. The debtor’ s allowed
exemption is the value of the equity™ in the undivided interest minus whatever debts are owed by
the debtor jointly with hisspouse. See, e.g., In re Oberlies, 94 B.R. 916, 918-19 (Bankr. E.D. Mich.
1988).

Most, but not all courts, have also held that the portion of the entiretiesinterest that cannot
be exempted because of joint claims must be administered exclusively for the benefit of the joint
claimants. In re Oberlies, 94 B.R. a 920-23; In re McRae, 308 B.R. 572, 576-79 (N.D. Fla. 2003);

In re Cerreta, 116 B.R. 402, 405-6 (Bank D. Vt. 1990); In re Rentfro, 234 B.R. 97, 99-100 (Bankr.

"1n a Chapter 7 proceeding, the trustee accounts for liens and other encumbrances against
property in which the bankruptcy estate also hasan interest as part of her duty “to collect and reduce
to money the property of the estate....” 11 U.S.C. 8 704(1). See also, In re Talbert, 268 B.R. 811,
816 (Bankr. W.D. Mich. 2001). In the context of a claimed Section 522(b)(2)(B) exemption, the
Chapter 7 trustee would reduce the gross value of the subject property by the amount of liens and
encumbrancesand dividetheremainder in half. Thetrusteewould then subtract from the bankruptcy
estate’ s half of the remainder the amount of joint claims against the debtor and his spouseto arrive
at the allowed amount of the debtor’ s Section 522(b)(2)(B) exemption.
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W.D. Mo. 1999); In re Zella, 196 B.R. 752, n. 4 (Bankr. E.D. Va. 1996); In re Ginn, 186 B.R. 898,
903 (Bankr. D. Md. 1995); In re Chandler, 148 B.R. 13, 15 (Bankr. E.D.N.C. 1992); but see, In re
Fishman, 241 B.R. 568, n. 2 (Bankr. N.D. I11. 1999); In re Wenande, 107 B.R. 770, 774-5 (Bankr.
D. Wyo. 1989). These courtsin effect createa separate bankruptcy estateto administer the entireties
property in which the debtor has claimed a Section 522(b)(2)(A) exemption. Unless an
accommodation can be reached with the debtor, the trustee administers this second estate by
disposing of the entireties property pursuant to Section 363(b) and (h) and then distributing the
proceedsto thetwo spouses’ joint creditorsbased upon aprocedurethat parallel sthat which atrustee
would normally follow when distributing other proceedsto adebtor’ sindividual creditors. See, e.g.,
Brown v. Eads (In re Eads), 271 B.R. 371, 376-77 (Bankr. W.D. Mo. 2002).

The Raynards contend that a trustee would in fact administer their residence and farm as a
separate estate were they to have filed aChapter 7 proceeding and, therefore, they must address the
joint obligations they owe differently in order to comply with the “best interests’ standard for
confirmation. 11U.S.C. 8§1325(a)(4). That standard permits confirmation of aChapter 13 planonly
if:

(4) thevalue, as of the effective date of the plan, of property to
be distributed under the plan on account of each adlowed unsecured
claimisnot less than the amount that would be paid on such cdlaim if
the estate of the debtor wereliquidated under chapter 7 of thistitle on
such date;
11 U.S.C. § 1325(a)(4).
The Raynards reason that their plan must prefer their joint creditors over their other creditors by

creating aseparate, 100% classfor their joint creditors because a Chapter 7 trustee would have given

thesecreditorsthe same preference had their bankruptcy estatesbeen administered instead as Chapter



7 proceedings.’? Indeed, In re Chandler, 148 B.R. 13 (Bankr. E.D.N.C. 1992) is directly on point.
In Chandler, the court confirmed ajoint Chapter 13 plan in which the married debtors proposed to
pay their joint creditors 100% of their clams plus interest instead of the much smaller percentage
offeredtotheir individual creditorsso asto protecttheir entiretiesproperty fromtheirjoint creditors
claims.
| cannot argue with the Raynards’ logic. However, | do question the premise upon which it

isbased. Whilethe Bankruptcy Code clearly permitsaChapter 13 debtor to discriminate among his
creditors, the Bankruptcy Code al so places apremium upon creditors being treated equally. Indeed,
the Sixth Circuit recently ruled that attorneys who represent Chapter 11 debtors must disgorge
interim compensation received in order to equalize digribution among Chapter 11 administrative
clamants. Specker Motor Sales Co. v. Eisen, 393 F.3d 659 (6th Cir. 2004).

“Equality of distribution among creditors is a central policy of the

Bankruptcy Code. According to that policy, creditors of equa

priority should receive pro rata shares of the debtor’s property.”

Begier v. Internal Revenue Service, 496 U.S. 53, 58, 110 S.Ct. 2258,

110 L.Ed.2d 46 (1990). Equdity of distribution would be vitiated if

one equally situated administrative clamant—Bays—received more

than hispro rata share.

1d. at 664.

2The issue before me could also be framed as arising under Section 1325(a)(4) instead of
Sections 1325(a)(1) and 1322(b)(1). However the Raynards' justificationfor offering moreto ther
joint creditors in order to meet the “best interests” test of Section 1325(a)(4) is the same as ther
justificationfor discriminating against their individual creditorsby offeringthemless. The Raynards
assumein each case that whatever cannot be exempted under Section 522(b)(2)(B) because of joint
creditors must be administered for the benefit of only thosejoint creditors. | have chosen to address
the issue as one of unfair discrimination because that is how the Raynards have presented their
argument.
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Consequently, a court should always scrutinize a debtor’s reasons for creditor discrimination in a
plan.

Moreover, the funds which the Raynards intend to use to pay their joint creditorsin full are
funds which otherwise would have to be made available to al of their creditors, both joint and
individud. 11 U.S.C. §1325(b)(1). The Raynardsin asense are proposing aplan whereby they are
effectively using property of the estate* that could be used to pay all creditorsunder aplantoinstead
redeem their farm and residence from a group of joint creditors. The law might treat such conduct
as fraudulent if an insolvent debtor were to convert property in this fashion outside of the context
of abankruptcy proceeding. Dunn v. Minnema, 323 Mich. 687, 692 (1949); In re Elkins, 94 B.R.
932, 934 (Bankr. W.D. Mich. 1988).

Therefore, itisappropriatetolook moreclosely a what the Raynards’ propose. Specifically,
it isappropriate to test the Raynards' premise that the “ non-exempt” portion of their interest in the
entireties property would beadministered for the exclusve benefit of their joint creditorsweretheir
case instead administered as a Chapter 7 case.

B. Trickett and Grosslight.

Michigan National Bank v. Trickett (In re Trickett), 14 B.R. 85 (Bankr. W.D. Mich. 1981)
and Liberty State Bank and Trust v. Grosslight (In re Grosslight), 757 F.2d 773 (6th Cir. 1985) are

two seminal cases regarding the administration of entireties property in a bankruptcy proceeding.

13Section 1306 providesthat property of the estate for purposes of a Chapter 13 includes all
post-petition earnings until the case is closed, dismissed, or converted to another chapter. The
Raynards’ income does not technically fall withinthe ambit of this provision becauseit derivesfrom
the operation of their farminstead of from servicesrendered for another. However, itisnonethe ess
fair to frame the issue in this context unless a distinction is to be drawn between wage and salary
earners who want to prefer their joint creditors in a Chapter 13 proceeding and entrepreneurs who
want to prefer their joint creditorsin a Chapter 13 proceeding.
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The Raynards in fact cite both of these cases as justification for the discriminatory treatment
proposed in their plan. However, neither of these casesis directly on point because each ultimately
turns on procedure, not substance.

Trickett was decided shortly after the enactment of the Bankruptcy Code. Wilson Trickett
had filed a petition for relief under Chapter 7. VerdaTrickett, hiswife, did not join in the petition.
Mr. and Mrs. Trickett owned anumber of parcelsof property astenantsby theentirety. Mr. Trickett
set the value of hiswife's and his interests in these properties at more than $2 million. Michigan
National Bank was ajoint creditor of Mr. and Mrs. Trickett. Its claim was approximately $40,000.
Another joint creditor had a claim against the Tricketts in the amount of $65,000.

Under theformer Bankruptcy Act, creditors holding unsecured claims agai nst the debtor and
his spouse were barred from enforcing their claims against entireties property once the debtor’s
discharge was entered. Fetter v. United States, 269 F.2d 467 (6th Cir. 1959); Harris v.
Manufacturers National Bank of Detroit, 457 F.2d 631 (6th Cir. 1972), cert. denied 409 U.S. 885,
93 S. Ct. 118 (1972). Consequently, a procedure had evolved in this district under the former
Bankruptcy Act whereby joint creditors were given the opportunity to enforce their joint claims
againg entireties property before the debtor’ s discharge was entered. In re Black, 14 C.B.C. 481
(W.D. Mich. 1977). The order to stay the debtor’ s discharge pursuant to such arequest wasreferred
to in thisdistrict asa“ Black order.”

Michigan National Bank commenced an adversary proceeding against Mr. Trickett.
Michigan National Bank’ scomplaint requested both relief from the automatic stay so that Michigan
National Bank could proceed with astate court action to collect itsjoint clam againg Mr. and Mrs.

Trickett and the entry of a Black order pending the outcome of the state court action. The court in
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Trickett denied both requests on the basis that such relief was no longer necessary under the
Bankruptcy Code. The court described the “Black order” process as both cumbersome and unfair.

The Trickett court also suggested an alternaive procedure. The suggested procedure
recognizes a separate class of creditors consisting of only those creditors with claims againg both
the debtor and the debtor’s non-filing spouse. These creditors are given the opportunity to file
“joint” proofs of claim against the bankruptcy estate. Whatever joint clams are filed are then
separately administered by the trustee. The trustee first subjects the joint claims to a separae
objection process. If joint claims still remain after objection, the trustee must dispose of the
entireties property pursuant to Sections 363(h), (i) and (j). The trustee then distributes the
bankruptcy estate’ s portion of these proceeds to thosejoint creditors whose joint claims have been
allowed. If the bankruptcy estate’ s portion of the proceedsisgreater than the amount of the allowed
joint claims, the surplusis distributed to the debtor.

Grosslight involved asimilar factual situation. Liberty State Bank, like Michigan National
Bank, wanted to protect itsjoint claim against Terry Grosslight and his non-filing spouse from the
consequences of Harris and Fetter. Therefore, Liberty State Bank had commenced an adversary
proceeding to modify the automatic stay so that it could proceed with its state court collection action
againg both Mr. and Mrs. Grosslight. It also appears that Liberty State Bank had requested the
bankruptcy court to defer the granting of Mr. Grosslight’ sdischarge. The bankruptcy court denied
both requests and granted Mr. Grosslight hisdischarge. Grosslight, 757 F.2d at 775. Thedistrict
court affirmed the bankruptcy court’ s decision.

However, the Sixth Circuit reversed. Apparently, the bankruptcy court had treated Liberty

State Bank’s adversary proceeding as either untimely or moot because it was filed after the time
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within which Liberty State Bank could have sought a deferral of Mr. Grosslight’s discharge and
Liberty State Bank had not otherwise secured such adeferral. The Sixth Circuit reversed because
it concluded that the proper procedure for addressing the Harris/Fetter problem under the
Bankruptcy Code was to file an objection to Mr. Grosslight’s claimed Section 522(b)(2)(B)
exemption. The Sixth Circuit agreed that Liberty State Bank had not technically filed an objection
to Mr. Grosslight’ s claimed exemption. However, it determined that the adversary proceeding was
the substantive equivalent of such an objection and that the adversary proceeding had been filed
within the time permitted to object to Mr. Grosdight’s exemptions. Therefore, the Sixth Circuit
directed the bankruptcy court to administer the subject entireties interests as if Liberty State Bank
had filed a proper objection to exemptions. Grosslight, 757 F.2d at 777.

TheRaynardsread into Trickett and Grosslight much morethan either of thesetwo decisions
deserve. Neither decision addressed head on the question that is squarely before mein thisinstance:
whether the non-exempt portion of entiretiesproperty claimed asexempt under Section 522(b)(2) (B)
isto be administered for the benefit of only the bankrupt debtor’s joint creditors or for the benefit
of thebankrupt debtor’ sindividual creditorsaswell. JudgeNims, in Trickett, clearly concluded that
Mr. Trickett’s interests in the entireties property were to be administered for the benefit of joint
creditors. However, he reached this conclusion at the request of Michigan National Bank, ajoint
creditor, inthe context of preserving Michigan National Bank’ srightsvis-a-visanon-filing spouse.
He determined that the relief Michigan National Bank wasrequesting was “somewhat clumsy” and
that it gave an unfair advantage to aggressive joint creditors. Trickett, 14 B.R. at 90. He also
determined that the newly enacted Bankruptcy Code gave him the authority to administer the

entireties property daimed as exempt under Section 522(b)(2)(B) more efficiently and more

14



equitably vis-a-vis all joint creditors. However, Judge Nims was never cdled upon in Trickett to
consider whether Section 522(b)(2)(B) itself authorized the administration of the non-exempt portion
of the entireties property for the exclusive benefit of only Mr. Trickett’sjoint creditors. Nor was
Judge Nimscalled uponin Trickettto consider theimplicationsof the procedure he suggested™ when
that procedure would be used to justify discriminating treatment in a Chapter 13 plan. Therefore,
the Raynards’ reliance upon Trickett is misplaced.

The Sixth Circuit likewise was never called upon in Grosslight t0 consider Section
522(b)(2)(B) from the perspective of whether the non-exempt portion of the entireties interest
claimed should be administered for the benefit of al of Mr. Grosslight’ screditorsas opposed to only
hisjoint creditors. The Sixth Circuit devoted most of its decision in Grosslight to comparing the
Fourth Circuit’ spositionin Greenblatt v. Ford, 638 F.2d 14 (4th Cir. 1981) with the Third Circuit’s
position in Napotnik v. Equibank and Parkvale Savings Assn., 679 F.2d 316 (3rd Cir. 1982). The
Sixth Circuit ultimately determined that Napotkik wasthe better view. 757 F.2d at 777. However,
Napotnik itself is dlent as to how the non-exempt portion of the entireties interest claimed under

Section 522(b)(2)(B) is to be administered.”® Nor did the Sixth Circuit offer any independent

“The procedure set forth in Trickettisonly aproposd. Judge Nims ended his opinionwith
arequest for “suggestionsor briefs’ regarding what he had proposed. /d. at 90. However, thiscourt
has never in fact formally adopted the procedure Judge Nims suggested. The procedure outlined in
Trickett has simply by default become the accepted method within this district for administering
entireties property claimed as exempt under Section 522(b)(2)(B).

“Napotnikinvolved Section 522(f). Mr. Napotnik owned property asatenant by the entirety
with hisnon-debtor spouse. He claimed hisinterest in the entireties property as exempt pursuant to
Section 522(b)(2)(B). He aso brought a motion to avoid Equibank’s judicial lien in his interest
pursuant to Section 522(f). That section permitsadebtor to avoid ajudicial liento theextent thelien
impairs an exemption.

The Third Circuit rejected Mr. Napotnik’s argument that all of hisinterest in the entireties
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analysisasto why joint creditorsshould be preferred over other creditors with respect to the portion
of the entireties interest not allowed as exempt under Section 522(b)(2)(B). Like the court in
Trickett, the Sixth Circuit focused upon the procedure advocated by the particular joint creditor
beforeit. Indeed, itsentire discussion concerning how the non-exempt portionisto be administered
islimited to asingle paragraph which expressesonly apreferencefor administration of the entireties
property through the bankruptcy proceeding.

It follows that Liberty is entitled to file a proof of claim on remand

and attempt toshow thevalidity of itsclaim. Inappropriate cases, the

court may lift the automatic stay to allow the creditor to proceed

againg the entireties property in state court. 11 U.S.C. § 362(d). We

see no reason for such a procedure here, when judicial economy

would be better served by a single proceeding in bankruptcy court.
Grosslight, 757 F.2d at 777.

| recognize that Grosslight can beinterpreted as an implicit (and prophetic) adoption of the

position later taken by other courts, that being that the non-exempt portion of entireties property
claimed as exempt under Section 522(b)(2)(B) is to be administered only for the benefit of joint
creditors. See, e.g., In re Oberlies, 94 B.R. at 922. | am also keenly aware of being reversed by the
district courtinaprior decision because | did not treat asbinding implicit decisionsthe Sixth Circuit

apparently madein connectionwith Grosslight. See, Inre Spears, 313B.R. 212 (Bankr. W.D. Mich.

2004). Nonetheless, my conscience does not permit mein thisinstance to accept as controlling law

property was exempt under Section 522(b)(2)(B). It instead affirmed the bankruptcy court’ sruling
that the lien was unavoidable because it derived from ajoint claim against debtor and his spouse.
Consequently, that portion of his interest in the entireties property was not “exempt from process
under applicable non-bankruptcy law” and therefore not exempt under Section 522(b)(2)(B) either.
Napotnik did not address the issue of whether the non-exempt portion of entireties property Mr.
Napotnik claimed as exempt under Section 522(b)(2)(B) was to be administered for the benefit of
al creditors or just for the benefit of joint creditors because that issue was irrelevant to Mr.
Napotnik’ s Section 522(f) lien avoidance motion.
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yet another implication of Grosslight when there is no evidence that the Sixth Circuit even
deliberated on the issue at hand. All federal judges have the same responsibility when bankruptcy
law isinvolved. Wearetointerpret asbest we can Congress’ intent as manifested in the Bankruptcy
Code. | readily acknowledge my duty to accept the Sixth Circuit’ sinterpretation of the Bankruptcy
Codeinlieu of my own whenever our interpretations differ. However, my duty does not require me
to aso accept without question the implicit assumptions made by the Sixth Circuit in its
interpretations. It remains within my prerogative to question the assumptions made, particularly
when the Bankruptcy Code itself raises the question. If | am mistaken, then a higher court can
explain to me why | am incorrect. However, | am aso duty-bound to make sure that the Sixth
Circuit has given due consideration to an issue previously assumed but now at center stage.
Otherwise, there is the substantial risk that the bankruptcy law we enforce will become something
entirely different from what Congress intended.

C. Oberlies, Monzon, and McRae.

There are a number of cases in which a court has held that the non-exempt portion of the
entireties property cdaimed as exempt under Section 522(b)(2)(B) is to be administered for the
benefit of only the debtor’ sjoint creditors.*® However, only In re Oberlies, 94 B.R. 916 (Bankr. E.D.
Mich. 1988), In re Monzon, 214 B.R. 38 (Bankr. S.D. Fla. 1997), and In re McRae, 308 B.R. 572

(N.D. Fla. 2003) offer an explanation for the conclusion reached.

°In re Oberlies, 94 B.R. at 920-23; In re McRae, 308 B.R. 572, 576-79 (N.D. Fla. 2003); In
re Cerreta, 116 B.R. 402, 405-6 (Bank D. Vt. 1990); In re Rentfro, 234 B.R. 97, 99-100 (Bankr.
W.D. Mo. 1999); In re Zella, 196 B.R. 752, n. 4 (Bankr. E.D. Va. 1996); In re Ginn, 186 B.R. 898,
903 (Bankr. D. Md. 1995); In re Chandler, 148 B.R. 13, 15 (Bankr. E.D.N.C. 1992).
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| begin by observing that the courtsin Oberlies, Monzon, and McRae each fought an uphill
battleto reach their respective conclusions. Itisuniversally accepted amongall courtsthat adebtor’s
interest in entireties property becomes property of hisbankruptcy estate. In re Grosslight, 757 F.2d
at 775; In re Hunter, 970 F.2d 299, 305 (7th Cir. 1992); Garner v. Strauss (In re Garner), 952 F.2d
232, 234 (8th Cir. 1991); In re Napotnik, 679 F.2d at 318. Indeed, the debtor’ sinterest in entireties
property becomes property of the debtor’ s estate even if thedebtor’s spouse doesnot joinhimin his
petition for bankruptcy relief. See, e.g., In re Grosslight, 757 F.2d at 775. Whether that interest
remainsin the bankruptcy estate depends upon whether the debtor claimstheinterest asexempt and
then upon whether the exemption claimed is alowed. 11 U.S.C. § 363(l). If the interest is not
removed as an alowed exemption, it remains property of the estate. In re Monzon, 214 B.R. at 40-
417

Moreover, Section 726 requiresdistribution of the property of the estate pursuant toapriority
schemethat makes no di stinction between claims against only the debtor and clams against both the
debtor and his spouse. Nor isthere any distinction between property of the estate deriving from the
debtor’ sinterest in entireties property and property of the estate deriving from the debtor’ sinterest
in other types of property. Indeed, Judge Spector acknowledged in Oberlies that:

[n]o statutory basis exists for requiring the bankruptcy trustee to

administer a separate estate within the context of the overal
bankruptcy case for the benefit of joint creditors.

"Assume, for example, that Mr. and Mrs. Smith own Blackacre by the entireties and that it
is not subject to any liens. Assume further that Mr. Smith, but not Mrs. Smith, files a petition for
relief under Chapter 7. Finally, assume that Mr. Smith elects not to exempt Blackacre because
Blackacre is contaminated. There is no question that Mr. Smith’s interest in Blackacre would
continue to be property of the estate under this scenario. It would be the Chapter 7 trustee’s duty to
administer what had been Mr. Smith’s interest in the entireties estate along with the rest of Mr.
Smith’s property interests that had become property of the estate. 11 U.S.C. § 704(1).
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Oberlies, 94 B.R. at 920.

Therefore, the burden was upon the courtsin Oberlies, Monzon and McRae to justify an aternative
schemefor thedistribution of the non-exempt portion of entiretiesproperty claimed asexempt under
Section 522 (b)(2)(B).

The first argument offered to support administering the non-exempt interest for the benefit
of onlyjoint creditorsisthat “the plainlanguage of §522(b)(2)(B)” requires separate administration.
[A] pro rata distribution of entireties property to all creditors would
beinconsistent with 8 522(b)(2)(B) sincethat provisionwasintended
toincorporate Florida’ s protection of these parties. 1t would make no
sense for Congress to enact 8§ 522(b)(2)(B) which entitles joint
creditorsto reach entireties property in bankruptcy, yet substantially
dilutethat interest oncethat property isin the estate by requiring joint

creditors to share the entireties property with individual creditors.

Monzon, 214 B.R. at 48.

| agree that the plain language of Section 522(b)(2)(B) directs courts to defer to state law to
determine what portion of the debtor’sinterest in the entireties property may be removed from the
bankruptcy estate as exempt and what portion must remain for further administration by the
bankruptcy trustee. However, to then assert that Section 522(b)(2)(B) further requires the
establishment of what Oberlies described as a “separate estate”*® with its own set of judicially
created rulesis speculation, not statutory interpretation. Monzon citesneither statute nor legislative
history for the conclusion it reached. Nor is Monzon’s conclusion self-evident. Section 522 is a

“debtor section” inthe sensethat its purposeisto set the parameters of what property the debtor may

retain in order to accomplish his fresh start.® Section 522 reflects Congress’ effort to define what

8In re Oberlies, 94 B.R. at 920.
®In re Spears, 308 B.R. 793, 825-26, rev’d by 313 B.R. 212 (Bankr. W.D. Mich. 2004).
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may be claimed as exempt and what may not be cdaimed as exempt and nothing more.
Consequently, Section 522(b)(2)(B) should be interpreted from only that perspective.

Section 726 al so casts doubt upon the interpretation of Section 522(b)(2)(B) championed by
Monzon, Oberlies, and McRae. As aready discussed, Section 726(a) establishes a scheme for
distributing all property of the estate without distinction between entireties interests and other
property and without distinction between joint claims and other claims. However, Section 726(c)
does provide a separate scheme for the administration of community property included in the
bankruptcy estate pursuant to Section 541(a)(2) and“ community claims” % against that property. The
detailed procedure set forth in Section 726(c) establishes not only that Congress was aware of the
special issues raised in connection with marital property but also that Congress was capable of
enacting special procedures to address these issues when it determined that such procedures were
necessary. Consequently, it is fair to ask why Congress did not adopt another set of special
procedures with respect to non-exempt entireties property under Section 522(b)(2)(B) if in fact
Congress intended that result.

One can certainly argue that Congress simply overlooked the fact that special procedures

were also needed to protect “joint claims’ (as opposed to “community claims’) under Section

A “community daim” is:

[a] claim that arose before the commencement of the case concerning
the debtor for which property of the kind specified in section
541(a)(2) of this title is liable, whether or not there is any such
property a the time of the commencement of the case.

11 U.S.C. § 101(7).
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522(b)(2)(B). However, the Supreme Court has instructed that the courts are not to correct
Congress' mistakes.

If Congress enacted into law something different from what it

intended, then it should amend the statute to conform it to itsintent.

“Itisbeyond our provinceto rescue Congressfromitsdraftingerrors,

and to provide for what we might think ... is the preferred result.”

United States v. Granderson, 511 U.S. 39, 68, 114 S.Ct. 1259. 127

L.Ed.2d 611 (1994) (concurring opinion). This allows both of our

branches to adhere to our respected, and respective, constitutional

roles. In the meantime, we must determine intent from the statute

before us.
Lamie v. U.S. Trustee, 540 U.S. 526, 542, 124 S.Ct. 1023, 1034, 157 L.Ed.2d 1024 (2004).

Moreover, there is good reason to believe that Congress did not err when it enacted the

Bankruptcy Code without a special procedure for the administration of non-exempt entireties
property either within Section 522(b)(2)(B) itself or as another subsection of Section 726. The
purposeof such aprocedurewouldbeto prefer adebtor’ sjoint creditorsover hisother creditorswith
respect to the entireties property. However, assume that the debtor chooses the so-cdled federa
exemptionsunder Section 522(b)(1) instead of the Section 522(b)(2) stateexemptions. Theavailable

exemption with respect to the debtor’ s entireties interest under that scenario would be based upon

Sections 522(d)(1) and (d)(5).# If the value of the debtor’ sinterest were greater than these allowed

“The following property may be exempted under subsection (b)(1) of this section:

(1) Thedebtor’ saggregateinterest, not to exceed $18,450 invalue,
inreal property or personal property that the debtor or a dependent of
the debtor uses as a residence, in a cooperative that owns property
that the debtor or adependent of the debtor uses asaresidence, or in
aburial plot for the debtor or a dependent of the debtor.

* * %

(5) Thedebtor’ saggregateinterest in any property, not to exceed
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exemptions, then the trustee would presumably liquidate that interest pursuant to Section 363(b) in
conjunction with Section 363(h), In re Spears, 308 B.R. 793 (Bankr. W.D. Mich. 2004), rev’d 313
B.R. 212 (Bankr. W.D. Mich. 2004), and account to the debtor for whatever allowed exemptionshe
clamed. As for the remainder of the proceeds, it is clear that the trustee would distribute the
remainder to all creditors, and not just joint creditors. 11 U.S.C. § 726(a). As Judge Lundin
observed, thereisno provision comparableto Section 522(b)(2)(B) whenthefederal exemptionsare
taken. Waldschmidt v. Hamilton (In re Hamilton), 32 B.R. 337, 340 (Bankr. M.D. Tenn. 1983).

| see no reason why Congresswould intend thisresult if the debtor wereto choosethefederd
exemption scheme yet prefer joint creditors over others if the debtor were to choose the state
exemption scheme. Again, the trustee would presumably liquidate the entireties interest pursuant
to Section 363(b) in conjunction with Section 363(h). Granted, the amount of the proceeds to be
distributed to the debtor as his exemption under Section 522(b)(2)(B) is based not upon a fixed
amount as under Section 522(d)(1) but rather is afunction of the amount of joint creditors claims
againg both his spouse and him. Nonetheless, once this amount is determined, it islogical that the
remainder should still bedistributed to all creditors aswould be the case had the federal exemptions
under Section 522(b)(1) been chosen instead.

The second argument offered to justify separate administration of the non-exempt portion
of entireties property claimed as exempt under Section 522(b)(2) is that deference to state law

reguires such an outcome.

in value $975 plus up to $9,250 of any unused amount of the
exemption provided under paragraph (1) of this subsection.

11 U.S.C. 88 522(d)(1) and (5).
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[T]hemerefact that statutesdo not specifically addresstheissue does
not mean that the procedure isimproper. The procedureisclearly a
creature of judicial interpretation of state property rights. It is not
unusual for there to be some tension when administering state
property rights in a federal bankruptcy context. When there is a
seeming clash, our duty isto abide by the state substantive law unless
thereisan overriding federal policy which ought to take precedence.
Butner v. United States, 440 U.S. 48, 99 S.Ct. 914, 59 L.Ed.2d 136
(1979). The absence of specific enabling legislation to direct the
trustee to administer separate estatesis not such an overriding federal
policy. Thus, state law, which gives joint creditors, but only joint
creditors, rightsin entireties property, should prevail in this context.

In re Oberlies, 94 B.R. 916, 920, (Bankr. E.D. Mich. 1988); See also, Monzon, 214 B.R. at 46-48,
and McRae, 308 B.R. at 577-78.

However, Butner is not on point because property rights are not at issue. The reason why joint
creditors enjoy the podtion that they do with respect to entireties property is not because they
themselves have an interest in the entireties estate. Rather, it isthe unique character of the debtor’s
property interest in the entireties estate that gives ajoint creditor its advantage.

It iswell settled that when ajudgment isrendered against one of two

tenantsby entireties, alevy under execution on such judgment cannot

be made on thereal estate held by them astenants by entireties. This

is becasue [sic] of the peculiar nature of the estate held by them.

Both are seized of thewhole, and an estate by entiretiesisinseparable

and cannot be partitioned. Therefore, it has been quite universally

held that an estate by entireties cannot be sold upon execution on a

judgment rendered against either the husband or wife, because neither

has any separate interest in such an estate.
Sanford v. Bartrau, 204 Mich. 244, 248-49 (1918).

On the other hand, the protection afforded to each spouse disappears if the creditor is

fortunate enough to be a creditor of both spouses.

Upon principle, we can see no reason why the real estate of husband

and wife held by them as tenants by the entireties, independent of
homestead and statutory exemptions, should not be subjected to the
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payment of their joint debts. They owntheentireproperty. The parts
cannot be greater than the whole. They may dispose of it by their
joint action. Each isliable to pay thewhole judgment, and both are
liable to pay any part of it.

1d. a 253-54.

It may have been convenient for the court in Oberlies to describe ajoint creditor’ s ability to
levy tenancies by the entirety as property interests in order to cite Butner as justification for its
creation of aseparate estate for the benefit of joint creditors. However, | doubt whether the Oberlies
court seriously believed that ajoint creditor’ s ability to levy isin fact a property right. Otherwise,
the court would have then been compelled to explain why unsecured creditors generally should not
also be treated as having property rights in, for example, a vacant lot owned by a debtor in fee
without co-owners simply because each of those creditors had theability to levy against that lot pre-
petition. Moreover, the court would have also had to explainwhy ajoint creditor should not beable
to demand the establishment of a similar separate estate for the administration of its supposed
property rightswhen the debtor with aninterest in entireties property choosesthefederal exemptions
under Section 522(b)(1) instead.?

The distribution scheme required by Section 726 undeniably alters what a joint creditor

otherwise might have expected to rece ve from the debtor had the joint creditor recovered itsclaim

A ssume that the debtor owns Blackacre as atenant by the entireties with his non-filing
spouse but that he elects the Section 522(b)(1) federal exemptions instead because the amount of
joint claims owed by his wife and him exceeds the equity in Blackacre. Section 522(b)(1) has no
provision comparable to the entireties property exemption included within Section 522(b)(2)(B).
However, if, as Oberlies contends, joint creditors have aproperty right in tenancies by the entirety,
should not the debtor’ s joint creditors be able to exercise that same property right when the debtor
electsthe Section 522(b)(1) exemptions? In other words, should not the debtor’ sjoint creditors, as
“property owners,” aso be able to have the non-exempt portion of the entireties property
administered for their exclusive benefit whenever the federa exemptions are elected even though
that exemption scheme contains no provision similar to Section 522(b)(2)(B)?
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againg the debtor and his spouse in conjunction with a state court judgment outside the context of
a bankruptcy proceeding. However, the Bankruptcy Code, by its very nature, frequently alters a
creditor’s expectations. For example, the avoidance powers granted by Section 547 permit a
bankruptcy trustee to transform what had been a100% pre-petition recovery by acreditor into what
may be no recovery at al. Lest there be any doubt as to this point, the Supreme Court itself has
declared that neither contrary state law nor prior practice can override the Bankruptcy Code when
itsmeaningisclear. BFP v. Resolution Trust Corp., 511 U.S. 531, 546, 114 S. Ct. 1757, 1765, 128
L.Ed.2d 556 (1994).

In this instance, the Bankruptcy Code is unambiguous. A debtor who claims the Section
522(b)(2) exemptions may exempt hisinterest in entireties property. However, the amount of that
exemption in Michigan is net of whatever amount he owesto joint creditors. Asfor the portion of
hisinterest that may not be exempted, that portion remains as property of the estate for distribution
to unsecured creditors pursuant to Section 726(a). Therefore, the courts efforts in Oberlies,
Monzon, and McRae to judicially createasecond estate with its own set of rules do not find support
in the Bankruptcy Code itself.

The third argument to judify the creation of a separate estate is equity. For example, the
court in McRae determined that it would be “ patently unfair” for all creditors to share in the non-
exempt portion of the entireties property claimed by a debtor pursuant to Section 522(b)(2)(B).

Since a debtor’s individual creditors could never have reached the
entireties property under Florida law, they cannot obtain a different
and morefavorableresult in bankruptcy by sharinginthedistribution

of these assets.

In re McRae, 308 B.R. at 578.

25



However, the Bankruptcy Code is replete with perceived inequities. Indeed, the Section 726(a)
distribution systemitselfisinequitableinthesensethat it treatsacreditor who hasdiligently pursued
adebtor tojudgment no differently than acreditor who haswritten off itsdebt asuncollectible. Each
shares equally so long as a proof of claim is filed. The point isthat Congress is empowered to
readjust creditors' rights however it sees fit under its constitutional authority to create uniform

bankruptcy laws. Asthe McRae court itself observed:

The distribution of assets in a bankruptcy estateis afederal question
except to the extent that the Code specifically makes state law
controlling. See City of New York v. Rassner, 127 F.2d 703 (2nd Cir.
1942). Inthisregard, “[s]tatelaw regulating the distribution of assets
among creditors must give way to the all-encompassing federal law
of creditors’ rights.” Matter of Quanta Resources Corp., 739 F.2d
912 (3rd Cir. 1984); see also American Sur. Co. of New York v.
Sampsell, 327 U.S. 269, 66 S.Ct. 571, 90 L.Ed. 663 (1946) (“[W]e
recently had occasion to reiterate that federal bankruptcy law, not
state law, governs the distribution of a bankrupt's assets to his
creditors.”).

Id. at 577.

In thisinstance, Congress has adjusted creditors’ rights such that all will share equally with respect
to whatever portion of the debtor’s entireties interest isnot allowed as exempt pursuant to Section
522(b)(2)(B). Whether the adjustment is equitable or not to joint creditorsisirrelevant.

The final argument to justify the creation of a separate edate is also based upon equity.
However, the victim of this perceived inequity is not the joint creditor, but rather the non-debtor
Spouse.

Granting an individual creditor the opportunity to reap the assets of
entireties property in bankruptcy diminishesthe non-debtor spouse’s
interest in such property since the debtor spouse would not have been

able to subject the entireties property to the reach of individual
creditors under Florida law.
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In re Monzon, 214 B.R. at 47.

Therelevanceof thisargument isal o questionable. Even if oneassumesthat the non-debtor
spouse’ sinterest will be diluted if all creditors share equally with respect to the debtor’sintered, it
does not follow that the non-debtor spouses's interest is entitled to protection. Congress did not
ignore the non-filing spouse when it crafted the exemption scheme set forth in Section 522. Many
of the exemptions described in Section 522(d) permit consideration of not only the needs of the
debtor himself but al so the needs of hisnon-filing spouse and other dependents. See, e.g., 11 U.S.C.
88 522(d)(1), (3), (4), (6), (9), (10) (D) and (E), and (11)(B), (C), and (E). Thereisnothing in the
Bankruptcy Code or the underlying legidative history that reveals a congressional intent to further
protect non-filing spouses who own interests in entireties property with their husbands from the
consequences of their husband’ s decision to file a bankruptcy proceeding. If further protection is
needed, the appropriate recourseisfor the non-filing spouse to either join in her husband’ s petition
or commence her own bankruptcy proceeding.

Moreover, the perceived inequity does not exist in the instant case because both Mr. and
Mrs. Raynard have sought bankruptcy protection. The court in Monzon apparently bdieved that
administration of the debtor’ snon-exempt interest in entireties property through aseparate estatewas
necessary to ensure that the proceeds therefrom would be used to reduce dollar for dollar the joint
indebtedness owed. The court was concerned that the non-filing spouse might otherwise unfairly
shoulder the burden of the joint obligation.

However, what was a concern in Monzon is not a concern in thisinstance because Mr. and
Mrs. Raynard each seek exactly the same protection under the bankruptcy laws as the other. Both

anticipatereceiving adischarge of all their debts, joint and individual, and both expect theinjunctive
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relief afforded by Section 522(c) with respect to whatever interest they are allowed to exempt in

conjunction with their farm and residence.?®

“My interpretation of Section 522(b)(2)(B) does create an issuewhen only one spouse files
apetition for relief. If, as| have concluded, the debtor’s undivided interest in entireties property is
to beliquidated for thebenefit of al of hiscreditors, and not just hisjoint creditors, when the debtor
electsthe Section 522(b)(2) exemptions, then it is very unlikely that hisjoint creditorswill bepaid
infull. Therefore, the Harris/ Fetter problem remains. That is, the non-debtor spousewill unfarly
benefit from the debtor’ s discharge becausetherewill nolonger bejoint claimsagainst her entireties
interest. Consequently, the courts may again have to resort to modifications of the automatic stay
and deferrals of adebtor’ sdischarge (i.e., so-called Black ordersin thisdistrict) in order to alleviate
thisinequity in Chapter 7 proceedings. Likewise, discrimination likethat proposed by the Raynards
may be justified in a Chapter 13 proceeding whenever only one of the spouses seeks such relief.

| am not in favor of resurrecting the Black order. | agree with Trickett that the Black order
procedure was clumsy and unfair. Moreover, the remedy offered by the Black order, that being the
indefinitedeferral of thedebtor’ sdischarge, runscounter totherequirement that adebtor’ sdischarge
be granted “forthwith.” Fed.R.Bankr.P. 4004(c). However, my own resolution of this problemis
not to usejudicial prestidigitationto arriveat the outcomedesired. Rather, | have simply relied upon
the Bankruptcy Code for an answer. My conclusionisthat the problem posed by Harris and Fetter
no longer exists under the Bankruptcy Code because the entireties estate is severed at the
commencement of a bankruptcy proceeding and isreplaced by atenancy incommon. | set forthmy
reasoning in great detail in In re Spears, 308 B.R. 793 (Bankr. W.D. Mich. 2004), rev'd 313 B.R.
212 (Bankr. W.D. Mich. 2004). | would only add at this point that the notion of an entireties estate
continuing under the Bankruptcy Codeiseven more absurd when considered in the context of ajoint
petition filed under Chapter 13. Michigan law isextremely clear that only ahusband and wife may
own property astenantsby theentirety. Budwit v. Herr, 339 Mich. 265, 273, 63 N.W.2d 841 (1954);
Fieldv. Steiner, 250 Mich. 469, 477, 231 N.W. 109 (1930); Hoyt v. Winstanley, 221 Mich. 515, 519,
191 N.W. 213 (1922). However, in this instance, two separate bankruptcy estates (i.e., Mr.
Raynard’ sbankruptcy estate and Mrs. Raynard’ s bankruptcy estate) replaced Mr. and Mrs. Raynard
asthe ownersof their farm and residence when they filed their joint petition. Itisdistinctly possible
that thesetwo legal creations, who enjoy neither the benefit of marriagenor mortality, could continue
to own thefarm and residence asthe two co-tenantsfor up to fiveyearswhilethe Raynards compl ete
their Chapter 13 plan. See, 11 U.S.C. 88 1322(b)(9) and (d). See also, 11 U.S.C. § 1327(b).

However, as already discussed, Harris and Fetter need not concern me in this instance
because both Mr. and Mrs. Raynard are seeking bankruptcy relief and, therefore, the problem of a
husband and wife unfairly benefitting from the bankruptcy filing of only one spouse does not exist.
| will leaveit to other courtsto explain why, for example, a Chapter 13 debtor should be dlowed to
use his disposable income to prefer joint creditors when he alone files for relief but a Chapter 13
debtor should not be allowed to offer the same preference when both hiswife and hefilejointly for
such relief.

28



D. State Exemptions.

Michiganrecently adopted anew set of exemptionsdesigned specifically for debtors seeking
relief under the Bankruptcy Code. MicH. Comp. LAws 8§ 600.5451.%* These exemptionsinclude:
(o) Property described in section 1 of 1927 PA 212, MCL 557.151,
or real property, held jointly by a husband and wife as a tenancy by
the entirety, except that this exemption does not apply with regard to
aclaim based on ajoint debt of the husband and wife.
MicH. Comp. LAwsS § 600.5451(1)(0).
Thisexemption isavailableto the Raynards because the Raynardsfiled their petition on January 13,
2005, ten days after the new legislation became effective.
MicH. Comp. LAws § 600.5451(1)(0) offers the Raynards the opportunity to sidestep the

debate concerning the administration of the non-exempt portion of entireties property claimed under

Section 522(b)(2)(B) by permitting them to exempt the entire entireties interest under Section

2 A debtor in bankruptcy under the bankruptcy code, 11 USC 101 to
1330, may exempt from property of the estate property that isexempt
under federd law or, under 11 USC 522(b)(2), the following

property:

MicH. ComPp. LAws § 600.5451(1).

These exemptions are separate from whatever exemptions Michigan has offered and continues to
offer to debtors whose property is subject to execution by ajudgment creditor. See, MicH. ComP.
Laws § 600.6023.

“The Raynards did not specifically claim this exemption dthough it clearly was available
tothem under Section 522(b)(1). However, the question beforemeiswhether Mr. and Mrs. Raynard
canjustify the discrimination proposedintheir April 25 amended plan, not whether they are allowed
an exemption under MicH. Comp. LAws 8§ 600.5451(1)(0). Therefore, it is appropriate to address
thisexemption even though it has not been claimed by the Raynards because subsection (1)(0) does
offer a separate justification for the Raynards proposed discrimination.

29



522(b)(2)(A). The only catch isthat this newly created state exemption does not extend to claims
based upon the joint debt of a husband and wife and it is this “catch” which ostensibly offers the
Raynards the justification they need to support the discriminatory treatment they propose in their
plan. Asalready discussed, thejoint filing of both spouses negatesthe problem presented by Harris
and Fetter. However, MicH. Comp. LAws § 600.5451(1)(0) puts the problem right back in the
spotlight. The Raynards, by claiming their residence and farm as exempt pursuant to this section,
could legitimately arguethat MicH. Comp. LAwS § 600.5451(1)(0) still leaves them their farm and
residenceatrisk tojoint creditors claimsnotwithstanding the successful completion of their Chapter
13 and that therefore preferred treatment of their joint creditors as part of their Chapter 13 is
appropriate.?®

However, the Raynards concern is valid only if MicH. Comp. LAws § 600.5451(1)(0) is
constitutional and | concludethat it isnot. The only logical interpretation of MicH. Comp. LAWS 8§
600.5451(1)(0) isthat it exempts all interestsin property owned by the debtor as entireties property
regardless of whether the debtor files for bankruptcy relief individually or jointly with his or her

spouse but that theinterest, once exempted, remains subject to execution by a pre-petition creditor

%A joint petition protects a husband and wife from joint creditors proceeding against them
persondly because both spouses will presumably receive a discharge of dl of their obligations,
including their joint obligations, upon completion of their plan. 11 U.S.C. 88 524(a) and 1328.
However, the Section 524(a) discharge relates only to the personal liability of the debtor. Section
522(c) providesseparate protection for the property the debtor hasclaimed as exempt. Specifically,
Section 522(c) provides generally that property successfully claimed by the debtor asexempt under
522(b) “is not liable during or after the case for any debt of the debtor that arose . . . before the
commencement of the case.” MicH. Comp. LAws 8§ 600.5451(1)(0) poses a problem because it
appears to except joint creditors from the protection of Section 522(c).
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if that creditor has ajoint claim against both spouses.”” However, Section 522(c) clearly provides
that property claimed as exempt under Section 522(b), which would includethe MicH. Comp. LAWS
8600. 5451(1)(0) exemption, isnot liable for any pre-petition debt. Therefore, MicH. Comp. LAWS
8600.5451(1)(0) must be declared unconstitutional under the Supremacy Clause becauseit conflicts
with Section 522(c).?®

IV. CONCLUSION

The Raynards' Chapter 13 plan, as currently amended, cannot be confirmed because it

unfairly discriminates in favor of their joint unsecured creditors and to the detriment of their

“Thealternativeinterpretation of MicH. Comp. LAws § 600.5451(1)(0) isthat it permitsthe
exemption of entireties interests only to the extent the interests are not subject to joint claims in
much the same manner as entireties interests may be exempted under Section 522(b)(2)(B). Of
course, such an interpretation begs the question as to why the Michigan legislature included this
subsection if it merely duplicates the exemption already provided by Section 522(b)(2)(B).
Moreover, this alternative interpretation makes sense only if the exemption is in reference to the
property interest clamed as exempt. However, the exemption in MicH. Comp. LAWS §
600.5451(1)(o) clearly focuses on the claim itself. In other words, an interest in entireties property
isto be exempt from the bankruptcy estate' s property under MicH. Comp. LAws 8§ 600.5451(1)(0)
regardless of whether it is subject to joint claims or not. Unlike Section 522(b)(2)(B), thereis no
issue under MicH. Comp. LAws 8 600.5451(1)(0) asto how the non-exempt portion of the entireties
interest is to be administered because no interest remains with the bankruptcy estate even if ajoint
creditor exists. A joint creditor’s protection under MicH. Comp. LAws 8 600.5451(1)(0) lies not
withthebankruptcy trustee’ sadministration of aspecial estatefor itsbenefit but instead withitsown
ability to proceed post-petition against the property now exempted from the bankruptcy estate.

ZGenerdly, the unconstitutionality of one provision of a statute does not also render the
remaining provisions of the statute invalid unless the remaining provisions are so related to the
unconstitutional provision that the intent of the legislation would be thwarted were the remaining
provisionsto stand. Baldwin v. North Shore Estates Assn., 384 Mich. 42,54 (1970); Klatt v. Durfee,
159 Mich. 203, 205 (1904); Pletz v. Sect’y of State, 125 Mich. App. 335, 375 (1983). In this
instance, | conclude that the Michigan legislature would not have included the exemption of
entiretiesproperty under MicH. Comp. LAws 8§ 600.5451(1) (o) without the accompanying exception
for joint claims against the debtor and his spouse. Therefore, all of subsection(1)(0) must be
declaredinvalid. However, | further conclude that the remainder of MicH. Comp. LAws § 600.5451
issufficiently severablefrom subsection (1)(0) that no other provisionsneed also bedeclaredinvalid
because of the unconstitutionality of subsection (1)(0).
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individual unsecured creditors. The Raynards’ justification for the discrimination they propose is
based upon the false premise that the non-exempt portion of their entireties interests claimed as
exempt under Section 522(b)(2)(B) woul d be administered by a Chapter 7 trustee for the benefit of
only the Raynards' joint creditors. However, for the reasons given, | conclude that the non-exempt
portion is to be administered for all unsecured creditors, both joint and individual. In addition, |
conclude that there is no other reason for the Raynards to prefer joint creditors over individual
creditorsin their plan. Therefore, confirmation of their Chapter 13 plan, as currently amended, is
denied.

July 19, 2005 isthe hearing date now set for confirmation of the Raynards’ Chapter 13 plan.
| am adjourning that hearing until August 30, 2005 to give the Raynards the opportunity to amend
their plan so that it is consistent with this decision. No further adjournment of the confirmation
hearing will be permitted unless for cause shown.

| would also observe that thereisan open question regarding the amount the Raynards must
contribute to their Chapter 13 plan to account for the non-exempt portion of the entireties property
claimed as exempt under Section 522(b)(2)(B). The visceral response is $25,000, that being the
amount the Raynards currently estimate as the amount owed to claimants to whom they are jointly
indebted. However, the Bankruptcy Code, the Bankruptcy Rules, and the caselaw are all clear that
Mr. and Mrs. Raynard each has a separate bankruptcy estate and that each is to clam his or her
exemptions from the appropriate estate. 11 U.S.C. 8 302(b) and Fed.R.Bankr.P. 1015. See also, In
re Chandler, 148 B.R. 13, 15, (Bankr. E.D. N.C. 1992); In re Masterson, 55 B.R. 648 (Bankr. W.D.
Pa. 1985). Therefore, the non-exempt portion of their Section 522(b)(2)(B) exemptions must be

evaluated from the perspective that there are two bankruptcy estates, not one. The consequenceis
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that each spouse’s separate interest in the entireties property must be reduced by the amount owed
jointly withtheother spouse and, therefore, theamount that both must contributein conjunction with
their joint plan is twice that amount. For example, if the amount of joint claims owed by Mr. and
Mrs. Raynard isin fact $25,000, then it is $50,000 that must be used for determining the portion of
their entireties property that may not be claimed as exempt pursuant to Section 522(b)(2)(B). The
Raynardswould then be able to deduct from that amount $7,000 because of the $3,500 homestead
exemption® that Michigan providesto each of them even against their joint creditors. In re Trickett,
14B.R. at 89.

The recently enacted state bankruptcy exemptions also permit each debtor a $30,000
exemptionintheir homestead. MicH. Comp. LAws 8§ 600.5451(1)(n). However, thisexemption may
not be used in connection with calculating the Section 522(b)(2)(B) exemption because this
exemption isavailable for purposes of a bankruptcy proceeding but not for purposes of exempting
the homestead from process. Nonethel ess, the Raynards may still attempt to rely upon MicH. Comp.
LAaws § 600.5451(1)(n) to exempt whatever remaining entiretiesinterest they arenot ableto exempt
under Section 522(b)(2)(B) because of their joint creditors. In other words, the Raynards could
assert that all but $50,000 of their equity in the farm and residence is exempt pursuant to Section
522(b)(2)(B) and that this$50,000 i sal so exempt pursuant to Section 522(b)(2)(A) and MicH. ComP.
LAws 8§ 600.5451(1)(n). Therefore, whether the rest of MicH. Comp. LAws 8§ 600.5451 is
constitutional or not might ultimately have to be decided in this case.

The Honorable Robert E. Grant has offered a thoughtful analysis of the constitutional

implicationsof “bankruptcy specific” stateexemptionsin /n re Cross, 255 B.R. 25 (Bankr. N.D. Ind.

*Mich. Cong. Art. X, Sec. 3; MicH. Comp. LAws § 600.6023(1)(h).
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2000). Indiana had enacted an exemption that permitted a debtor to exempt his or her interest in
entiretiesproperty if the other spouse didnot also filefor bankruptcy relief. However, theexemption
was not available if both spouses filed for relief. Judge Grant denied the Chapter 7 trustee's
constitutional challenge of thisexemption based upon the trustee’ s contentionthat it interfered with
Congress' ability to enact uniform bankruptcy lawsunder Art. . U.S. Const. Art. [, 88, cl. 4. Cross,
255 B.R. at 30-31. However, Judge Grant concluded that the Indiana exemption did violate the
Supremacy Clause, U.S. Const. Art. VI, cl. 2, by interfering with the scheme Congress had adopted
as the proper balance between the competing interests of creditors and debtors in a bankruptcy
proceeding. Id. at 31-36. Specifically, Judge Grant concluded that the Supremacy Clause precludes
states from enacting exemptions which apply only when the debtor seeks bankruptcy relief.

Cross makes a compelling case for declaring MicH. Comp. LAws § 600.5451
unconstitutional in foto. However, | an not making such a determination at this time because the
Issueis not squarely before me.

The Raynards now have until August 30, 2005 to confirm their plan. If they choose to
increase their contribution to account for the non-exempt portions of their entiretiesinterests under
Section 522(b)(2)(B) consistent with my decisionherein, then | would expect that amended planwill
be confirmed on that date provided that they are otherwise able to meet the confirmation standards
of Section 1325, including plan feasibility. However, if the Raynards, for example, choose to
calculatetheir Section 522(b)(2)(B) exemptionasrequiring consideration of their joint creditorsonly
oncein referenceto their combined estatesas opposed to twicein referenceto their separate estates,
or if they choose to rdy upon MicH. Comp. LAws 8§ 600.5451(n) to exempt whatever they are not

ableto exempt under Section 522(b)(2)(B), then they should make the appropriate amendments to

34



their plan and/or Schedule C* so that the same can also be considered as part of the confirmation
process. The Raynards would also be well advised to file abrief in support of any plan provision
which would beinconsistent with this opinion so that | may give due consideration to their position
before | make my final determination at the August 30, 2005 hearing.

/sl

Honorable Jeffrey R. Hughes
United States Bankruptcy Judge

Signed this 15th day of July, 2005
at Grand Rapids, Michigan.

%A debtor claims his exemptions by listing the same in Schedule C to the schedules heis
required to filein connection with hisbankruptcy proceeding. Fed.R.Bankr.P. 4003(a). The debtor
amends his claimed exemptions by also amending Schedule C. Fed.R.Bankr.P. 4003(b).
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