UNITED STATES BANKRUPTCY COURT
FOR THE WESTERN DISTRICT OF MICHIGAN

Inre
Case No. HG 01-13070
JOHN AUGUST ENGMAN,

Debtor.

OPINION RE: TRUSTEE’S JUNE 18, 2004 MOTION TO DISTRIBUTE
PROCEEDS TO SUN-DA-GO CONDOMINIUM ASSOCIATION

Appearances:
John August Engman, Esg., Grand Rapids, Michigan, appearing Pro Se
Jonathan F. Thoits, Esg., Grand Rapids, Michigan, attorney for Thomas A. Bruinsma, Chapter 7
Trustee
Thomas A. Bruinsma, the Chapter 7 trustee (“Trustee”), has requested an order from this
court with respect to his proposal to distribute to the Sun-Da-Go condomi nium associ ation proceeds
from the sale of condominium lots. John A. Engman, the debtor, objected to the proposed
distribution. | interpret Trustee's motion asin fact a request for court approval of the underlying
settlement Trustee reached with the condominium association concerning its claimed liens in the

condominium lots. | deny that request for the reasons stated in this opinion.

I. PROCEDURAL BACKGROUND

Mr. Engman filed apetition for relief under Chapter 7 of the Bankruptcy Code on December
28, 2001. Mr. Engman converted his case to a Chapter 13 proceeding shortly thereafter. Both the
United States Trustee (“UST”) and the Chapter 7 Trustee at one time or another opposed the

conversion of the case to Chapter 13 and otherwise sought to have it reconverted to a Chapter 7



proceeding.” However, Mr. Engman eventually volunteered to reconvert his case to Chapter 7 on
October 7, 2003 and his case has since been administered as a Chapter 7 proceeding.

Mr. Engman owned at the time of his bankruptcy petition undivided interests in a number
of lotsin acondominium project in Caledonia, Michigan (the “ Sun-Da-Go condominium project”).
On February 26, 2004, Trustee filed a motion to authorize the sale of both the bankruptcy estate’s
and the co-owners' interests in some of these lots. The motions also sought court approval of the
Trustee' sproposal to distribute to the Sun-Da-Go condominium associ ation from the sale proceeds
$11,226.98 per lot for “back dues and assessments.”? Mr. Engman objected to this proposed
distribution as well as other aspects of the contemplated sales.

A hearing was held on March 18, 2004. | authorized the sales at that time. However, |
denied without prejudice the Trustee’ s request concerning the proposed disbursements. Although
the Trustee was directed to prepare proposed orders consistent with my March 18, 2004 ruling, he
didnot do so. Instead, the Trusteefiled a separate motion on June 18, 2004 in which he again sought
court approval for proposed disbursements from the anticipated sale proceeds, including the
proposed $11,226.98 per | ot di sbursement to the Sun-Da-Go condominium association. The Trustee

also filed during this time a motion to approve the sale of another lot in the condominium project.

!l originally permitted Mr. Engman to convert his case to a Chapter 13 proceeding but | also
immediately granted the UST’ s and the Trustee’ s motion to re-convert the case to a Chapter 7. Thedistrict
court reversed my order re-converting the case to aChapter 7 proceeding on March 27, 2003 and remanded
the matter for further consideration. However, Mr. Engman voluntarily re-converted his Chapter 13
proceeding to a Chapter 7 proceeding on the day further evidence was to be submitted pursuant to the
remand.

See, 111.b., Trustee's 2/26/04 motions and prayers for rdief.
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That motion also proposed an $11,226.98 distribution to the Sun-Da-Go condominium association
as reimbursement for uncollected dues and assessments.

Trustee's motion to sell this additional lot and his June 18, 2004 motion to approve the
proposed disbursements with respect to the other lots were heard on July 9, 2004. | authorized
Trustee' s sale of the additional lot but | again declined to approve the proposed distribution to the
Sun-Da-Go condominium association. | instead scheduled an August 12, 2004 status conference to
discuss the dispute between the Trustee and Mr. Engman concerning the proposed distributions to
the Sun-Da-Go condominium association.®

Trustee did finally submit on August 10, 2004 proposed orders concerning the lot sales
authorized at the March 15, 2004 hearing. | signed those orders on August 12, 2004. | had also
previoudy signed on July 27, 2004 the order concerning the lot sale authorized at the July 9, 2004
hearing. Each of theseorders sated that the Trustee had the authority to make all of the distributions
proposed in hisvarious motions, including the proposed $11,226.98 per |ot distribution to the Sun-
Da-Go condominium association. However, neither order disposed of Mr. Engman’s objection.
Rather, each provided that Mr. Engman reserved the right, at his election, to later challenge the
Trustee sdecision in conjunction with the Trustee' soverall administration of the bankruptcy estate.

Thestatus conference concerning Mr. Engman’ sobjectionto Trustee’ sproposed distribution
to the Sun-Da-Go condominium association was held as scheduled and | issued a memorandum
opinion and scheduling order concerning the same. | determinedin that opinion that the Trusteedid

not require authority from the court to make the proposed distributions to the Sun-Da-Go

*Mr. Engman and the Trustee had agreed by the August 12, 2004 hearing that the Trustee could pay
all of the proposed disbursements from the anticipated sale proceeds with the exception of the proposed
disbursement to the Sun-Da-Go condominium association.
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condominium project or to reach the settlement he did with the Sun-Da-Go condominium
association. However, | dso determined that the Trustee did have the prerogative under
Fed.R.Bankr.P. 9019(a) to seek court approval of that settlement. Therefore, | concluded that the
motion the Trustee had styled as a request for authority to make proposed disbursements to the
condominium association was in fact a motion by the Trustee to procure Rule 9019(a) approval of
the underlying settlement he had reached with the condominium association. The scheduling order
then established the process whereby the Trustee’s Rule 9019(a) motion would be adjudicated.

The Rule 9019(a) motion culminated in a three and a half day evidentiary hearing. Mr.
Engman called three witnesses. Two of the witnesses were atorneys who had represented Mr.
Engman at one time or another in connection with the Sun-Da-Go condominium project. Mr.
Engman himself was the third witness. All of Mr. Engman’ s49 proffered exhibits were admitted.

Trusteea so called threewitnesses. OnewitnesswasMr. Engman’ sdaughter. Theother two
witnesses were the Trustee himself and Larry A. Ver Merris, the attorney who had represented the
Trusteein connection with reaching the Sun-Da-Go condominium associ ation settlement. All of the
Trustee's 10 proffered exhibits were also admitted.

| took the matter under advisement after the parties completed their proofs and made their

closing arguments.®

*Trustee moved at the close of Mr. Engman’s proofs for judgment in his favor based upon the
argument that Mr. Engman’s own proofs were insufficient to establish that the Trustee had not exercised
good business judgment even when those proofswereinterpreted inthe light most favorableto Mr. Engman.
| deferred considering that motion until Trustee had submitted his proofs. The propriety of the Trustee's
request is questionable given that there is no bankruptcy rule comparable to Fed.R.Civ.P. 50. In any event,
I now concludethat Mr. Engman’ s proof s were sufficient to warrant proceeding with trial beyond that point.

*Thefinal pretrial order limited each of the parties' trial timeto seven hours. Mr. Engman was given
additional timeto cross-examineMr. Ver Merrisbecause Mr. Ver Merris had not been disclosed asawitness
inthe Trustee' switnesslist. Both of the parties completed their trial presentations within the allotted time.
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II. FACTUAL BACKGROUND

Mr. Engmanisan attorney. Mr. Engman, along with hisformer wife, also co-developed the
Sun-Da-Go condominium project. The condominium project currently consists of 18 large lots
located in a scenic wooded tract along the Thornapple River. The project includes common areas
and room for the development of 7 additional lots.

The Sun-Da-Go condominium association and Mr. Engman began crossng swordsin 1997.
Mr. Engman was also in the midst of a bitter divorce at that time. Indeed, the state court judge
presiding over the divorce proceeding had appointed Robert Schellenberg as a receiver to replace
Mr. and Mrs. Engman as the devel opers of the Sun-Da-Go condominium project.

Mr. Schellenberg had a meeting on February 9, 1997 with the nine owners who had
purchased lotsin the Sun-Da-Go development. Heindicated at this meeting that there were enough
non-developer lot owners to organize the condominium association contemplated in the master
deed.® However, Mr. Schellenberg had already filed articles of incorporation for the Sun-Da-Go
condominium association on December 17, 1996 and he had identified himself as the sole director
of the Sun-Da-Go condominium association in those articles of incorporation. Therefore, what Mr.
Schellenberg was actually suggesting to the non-devel oper lot owners was that they assume control
of the aready existing Sun-Da-Go condominium association. The lot owners acted on Mr.
Schellenberg’ s suggestion by shortly thereafter replacing him as sole director with a new board of

directors consigting entirely of non-developer lot owners.’

®See, 2/111/97 | etter from condominium property ownersto Mr. Schellenbergincluded withinEngman
Ex. 20.

"See, 6/17/99 | etter from Judy Beasley to Donna Cole and 5/19/97 minutes of first annual association
meeting. Both documents are part of Engman EX. 20.

5



The non-devel oper |ot owners accomplished this change at ameeting held on May 1, 1997.
Theminutesof theMay 1, 1997 meeting al so indicate that the associ ation set the condominium dues
for the 1997-98 fiscal year at $300 per lot. The association then billed Mr. Engman for $1,350 for
the FY 98 dues.®? Thisamount represented one-half of the $2,700 assessed for the nine unsold lots
in the condominium in which Mr. Engman had an undivided interest. The association billed Mr.
Engman’s former wife for the other half.’

Mr. Engman did not pay these dues despite the condominium association’s repeated
demands. Consequently, Thomas Kribs, the association’s treasurer, filed in May of 1998 asmall
claims action in state court to recover the dues. This action was still pending when Mr. Engman
filed his bankruptcy petition in December of 2001. During the course of this litigation, the state
district court twice entered ajudgment against Mr. Engman and the state circuit court twicereversed

the state district court’ s decision and remanded it for further consideration.®

8Art. V.3. of the association bylaws provides that the monthly condominium dues are to be paidin
advance. Therefore, the dues approved at theMay 1, 1997 meeting werefor the fiscal year ending April 30,
1998. Various exhibits nonethel essrefer to these duesasthe 1997 dues and the next year’ sduesasthe 1998
dues, etc. However, | refer to the dues for the period May 1, 1997 to April 30, 1998 as thedues for FY 98
and the dues for the period May 1, 1998 to April 30, 1999 as the dues for FY 99, etc.

°|t appearsfromtherecord that Mr. Schellenberg sappointment asareceiver ended sometimein May
or June of 1997, although there was testimony that the actual order terminating his receivership was not
signed and entered until several yearslater. Inany event, it appearsfrom therecordthat Mr. Schellenberg' s
involvement in the Sun-Da-Go condominium project ceased shortly after the condominium association had
itsfirst meeting in May 1997.

9A Michigan district court has only limited jurisdiction. Decisions by the district court are subject
to appellate review by the circuit court, which is also Michigan's court of general jurisdiction.
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The second state district court judgment, which was signed on January 4, 2000, provided for
the recovery of $4,500 in unpaid “assessments from 1997-1999.”** The record indicates that the
condominium associ ation had again assessed dues of $350 per lot for both FY 99 and FY 00 and that
it had billed Mr. Engman $3,150 for his one-half interest in the 9 unsold lots.

The associ ation continued to assess dues for annual periodsbeyond FY 00and to charge Mr.
Engman, and then his bankruptcy estate, for his share of these dues. The record indicates that the
amounts assessed against him or his bankruptcy estate for FY 01 through FY 04 is $9,450. The
record also indicates that the condominium association billed him $765 for a special assessment in
FY 00 and $1,125 for a special assessment in FY 02.

The Sun-Da-Go condominium association contends that al of these dues and special
assessments remain unpaid. It further contends that it is owed interest in connection with these
unpaid dues and assessments. The amount claimed for all unpaid dues and assessments, including
interest, as of January 26, 2004 was $22,842.10.

The bylaws of the Sun-Da-Go condominium association permit the association to recover
costs and actual attorneys fees incurred in connection with the collection of unpaid dues and

assessments owed by an owner of alot.** The condominium association contendsthat Mr. Engman

The second state district court judgment isan attachment to the 1/29/04 letter from Curtis Rypma
to Larry Ver Merris. Engman Ex. 14.

12Sce, 1/29/04 |etter from Curtis Rypmato Larry Ver Merris and attachments. Engman Ex. 14.
BArt. V.4., Association Bylaws. Engman Ex. 10.
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or his bankruptcy estate owes $30,567 in attorneys fees and $647.84 in out-of-pocket expenses
incurred in the attempted collection of the unpaid dues and assessments.*

The Sun-Da-Go condominium associ ation al so assertsthat Mr. Engman and hisformer wife,
as co-developers of the condominium project, did not complete the project. It described the
uncompleted work as “ asphalt, road work, dock and boat launch.”** The condominium association
assertsthat the cost to complete theseitemsis$31,180. However, thisamount isnot based upon the
association’ sown costsincurred. Rather, itisbased uponaJanuary 29, 2004 proposal from apaving
company.’®

The Sun-Da-Go condominium association claims against Mr. Engman or his bankruptcy
estate are summarized as follows:

Unpaid Dues $13,950.00
Unpaid Special Assessments $ 1,890.00
Interest on Dues and Special Assessments  $ 4,702.10
Attorneys Fees $30,567.00
Out-of-Pocket Expenses $ 647.84

Damages for Failure to Complete Project  $31,180.00

TOTAL $82,936.94

1See, 1/29/04 | etter from Curtis Rypmato Larry Ver Merrisand attachments. Engman Ex. 14. See,
also, 2/16/04 letter from Curtis Rypmato Larry Ver Merris. Engman Ex. 32.

See, 1/29/04 |etter from Curtis Rypmato Larry Ver Merris and attachments. Engman Ex. 14.
8See, 1/29/04 |etter from Curtis Rypmato Larry Ver Merris and attachments. Engman Ex. 14.
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Inaddition, the Sun-Da-Go condomi nium associ ation assertsthat Mr. Engman’ sformer wife,
and now hisdaughters, Stephanie Scruggsand Sari Jousma,*” oweit $18,105.86 for unpaid duesand
assessments on account of the other undivided half interest in the unsold lots. Thisamount, coupled
with the amount claimed against Mr. Engman, totals $101,042.80 and it is this total which, when
divided by nine, resultsin the $11,226.98 the Trustee proposesto pay the Sun-Da-Go condominium
associ ation from the sale proceeds of the nine remaining lots.™®

The bylaws of the Sun-Da-Go condominium association also provide that:

Each Co-owner shall beobligated to pay all assessmentsleviedonthe
Co-owner’s Lot while the Co-owner owns the Lot. No Co-owner
may be exempted from liability from the Co-owner’s contribution
toward the administration expenses by a waver of the use or
enjoyment of any of the Common Elements or by the abandonment
of the Co-owner’s Lot. If any Co-owner defaults in paying the
assessed charges, the Board may impose reasonable fine or charge
interest at the legal rate on the assessment from the date it is due.
Unpaid assessments shall constitute a lien on the Lot that has
priority over all other liens except state or federal tax liens and
sums unpaid on the first mortgage or record recorded before any
notice of lien by the Association.” (Emphasis added).

YMr. Engman’s former wife passed away after Mr. Engman filed his bankruptcy petition. Ms.
Scruggs and Ms. Jousma claim to have inherited their mother’ s one-half interest in the nine unsold lots.

¥The Sun-Da-Go condominium association has since asserted that the $11,226.98 per lot amount
must be increased to reflect another $2,700 for dues assessed for FY 2005 and for attorneys fees incurred
since February 16, 2004. See, August 9, 2004 letter from CurtisRypmato Larry Ver Merris, Engman EX.
37. The amount also has presumably increased dueto the accrual of interest since January 26, 2004. Itis
unclear whether the agreement the Trustee has reached with the Sun-Da-Go condominium association
contemplates the per lot distribution to be made to the association being increased for these additional
amounts or whether the Trustee will contend that the condominium association is bound by the agreement
to accept $11,226.98 per lot in full satisfaction of al its claims.

PArt. V.4. Association Bylaws. Engman Ex. 10.
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The lien rights afforded by this section of the bylaws are consistent with the rights granted to

condominium associations by statute.
Sec. 108. (1) Sums assessed to a co-owner by the association of co-
ownersthat areunpaid together with interest on such suns, collection
and late charges, advances made by the association of co-ownersfor
taxes or other liens to protect its lien, attorney fees, and fines in
accordancewith the condominium documents, constitute alien upon
the unit or unitsin the project owned by the co-owner at the time of
the assessment before other liens except tax liens on the
condominium unitinfavor of any stateor federal taxing authority and
sums unpaid on a first mortgage of record, except that past due
assessments that are evidenced by a notice of lien recorded as set

forth in subsection (3) have priority over afirst mortgage recorded
subsequent to the recording of the notice of lien.

MicH. Comp. LAws 8§ 559.208(1).
The Sun-Da-Go condominium association relies both upon its bylaws and MicH. Comp. LAWS
§559.208(1) to assert that theentire $11,226.98 per | ot constitutesalien against that 1ot which must
be paid from the proceeds realized by the Trustee from its sale. Indeed, the Sun-Da-Go
condominium associdaion has filed at least six different liens against the nine lots in which the
bankruptcy estate holds an undivided interest.

Mr. Engman contends that the condominium association is not legally entitled to what it
claimsas due. He argues, among other things, that the association does not have the authority to

maketheclaimthat it has, that it has not properly assessed the duesclaimed and that it otherwisehas

®See, ,e.g., Engman Ex. 17 and 18.
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not justified the amount asserted is owed by Mr. Engman and his bankruptcy estate.” In fact, Mr.
Engman contends that nothing is owed to the Sun-Da-Go condominium association.
TheTrusteeacknowledgesthat hissettlement with the Sun-Da-Go condominium association
contemplates paying the condominium association exactly what it clamsit is owed per lot. The
Trustee justifies his decison in part based upon his own assessment of the validity of the
condominium association’sclaimed liens. The Trusteealso assertsthat there are other factorsthat
warrant his decision to settle with the Sun-Da-Go condominium association ashedid. These other

factors are:

#Mr. Engman’ s other objections cover abroad range. For example, Mr. Engman complainsthat the
Trustee has not pursued a vauable RICO claim against Mr. Schellenberg, the state court receiver, and his
attorney and that he has not pursued an alleged misappropriation by Carol Houkes, Mr. Engman’ s sister, of
monies that he stood to inherit from his father. Mr. Engman also asserts that Trustee has not properly
performed hisrole asaco-devel oper of the Sun-Da-Go condominium proj ect by, among other things, failing
to address some | ot line issuesbefore proceeding withthe sale of the remaining lots. However, the question
before mein thisinstance is not whether Trustee has properly managed the bankruptcy estate but whether
the particul ar settlement hehas reached with the Sun-Da-Go condominium associ ation regarding its claimed
liens should be approved so that at |east this one aspect of Trustee' s administration of the bankruptcy estate
will not be later challenged by Mr. Engman as an example of Trustee’s dleged mismanagement.

Mr. Engmanal so claimsthat the bankruptcy estate, ashis successor-in-interest, hasa$200,000 clam
against the Sun-Da-Go condominium association. The Trustee correctly pointsout that his agreement with
the Sun-Da-Go condominium associ ation does not include a settlement of thisalleged claim. However, the
Trustee' s contention that the claim against the condominium association should simply be ignored is not
correct. The purported claim also constitutes a possible setoff against the condominium association and
thereforeitisrelevantin evaluating Trustee' sdecision to settlethe condominiumassociation’ sasserted liens
against the unsold lots.

With thissaid, Mr. Engman offered very little at trial to support his contention that the bankruptcy
estate had a material right of setoff against the condominium association. Moreover, even if | were to
concludethat the all eged setoff was significant, it would only serveas additional support for my conclusion
that the settlement the Trustee has reached with the condominium association should not be approved.

Mr. Engman al so asserts that the condominium association isbarred by res judicata from pursuing
asignificant portion of itslien claim. Mr. Engman based this argument upon the state district court action.
However, the state district court action was still pending when Mr. Engman filed his bankruptcy petition and
the automatic stay has prevented tha matter from proceeding since then.
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The condominium association’s purported agreement to assume responsibility for
whatever work remained in connection with compl eting the condominium project.

The advantage of procuring a consensual release of the condominium association’s
liens againg the lots over relying upon this court’s Section 363(f) order® directing
the lots to be sold free and dlear of the condominium association’sliens,

The unwillingness of Mr. Engman’s daughters to contest what the condominium
association claimed was owed by them as the owners of their deceased mother’s
separate undivided interest in the nine lots; and

The fact that the bankruptcy estate would have to account to the condominium
association for the amounts it claimed as due regardless of whether its lien was
honored if the bankruptcy estate isin fact solvent.

III. DISCUSSION

| determined in In re Dalen, 259 B.R. 586 (Bankr. W.D. Mich. 2001), that the settlement

approval process permitted by Fed.R.Bankr.P. 9019(a) is discretionary, not mandatory. Id. at 598-

99. | further determined in Dalen that the purpose of the Rule 9019(a) procedureisto provide the

trustee with amechanism to judicially validate his decison to settle at the time of the settlement so

asto avoid asubseguent chalengeto that decision in the context of an objection to thetrustee' sfees

or aclaim against the trustee’' s bond.

A trustee’ sdecision to settle an estate claim ismore akin to decisions
for which court approval isnot permitted than to decisionsfor which
court approval ismandatory. Asalready discussed, nothing obligates
the trustee to seek court approval of a proposed settlement. It is
discretionary. If the trustee were to forgo court approval and if a
creditor wereto challengethetrustee’ sdecision to settleat somelater
date(e.g., through an objection to fees), the court woul d eval uate that
decisioninthe same manner asit would for any other trustee decision

*Each of the ordersauthorizing Trustee’ ssale of the seven lotsincludes an additional provisionthat
directs the subject lot(s) to be sold free and clear of Sun-Da-Go condominium association’s lien. This
provisionwasincluded pursuantto 11 U.S.C. 8§ 363(f). Mr. Ver Merris, the Trustee' sattorney, testified that
some title companies in the area have refused to “insure over” on recorded liens notwithstanding such an
order and therefore it was till desirable to obtain a consensual release from lienhol ders.

12



for which prior court approval wasnot permitted. That is, the court
would determine whether the challenge has merit based upon the
standard of what an ordinarily prudent person might do. Ford Motor
Credit Company v. Weaver, 680 F.2d at 461-62.

Inredlity, Rule 9019(a) isnothing morethan afreepassfor thetrustee
to secure declaratory relief regarding her persond exposure with
respect to compromises and settlements made by her on behalf of the
estate. The issue is the same whether she seeks validation of her
decision prior to consummating the settlement through this
declaratory process or waits until a creditor challenges her decision
to secure vindication.

Id. at 603-04.

The Truste€ s Rule 9019(a) request in thisinstance reaffirms these conclusions. My orders
concerning the Trustee's sale of the various lots are quite clear with respect to his proposed
distribution to the Sun-Da-Go condominiumassociaion on account of itsclaimedliens. TheTrustee
has the authority to make the distributions as proposed. However, if the Trustee el ected to exercise
that authority without also seeking approval of the settlement he had struck with the condominium
association, he would do so at the risk of Mr. Engman later challenging his decision when, for
example, the Trustee sought approvd of hisfees. Indeed, Mr. Ver Merris, the Truste€ s attorney,
agreed in his testimony that the Trustee’'s only purpose in seeking approval of the proposed
distribution to the Sun-Da-Go condominium association was to protect the Trustee and the

bankruptcy estate from the adverse consequences of this court later determining that the Trustee's

decision wasill-advised.®

#The Trustee' selection to seek approval of hissettlement over Mr. Engman’ s obj ection does, under
the circumstances, beg the question asto the wisdom of that strategy. The court devoted nearly 14 hours of
itstime hearing testimony and argument and both parties spent considerabl e time preparing for the hearing.
However, the Trustee' sjustification for this endeavor rested ultimately on nothing more than the Trustee’'s
desire for protection against the possibility that this court at some later date might “per chance” determine
that his decision was not “proper” (5/10/05 Tr., pp. 32-33). An dternative approach would have been to
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The Trustee' s request also reaffirms the method | have adopted for determining whether a
settlement submitted by abankruptcy trustee under Rule 9019(a) should be approved. Asdiscussed
in Dalen, “fair and equitable” and “ best interests of the estate” are the catch phrases frequently used
by courts to distinguish settlements that are to be approved from those that are not to be approved.
However, neither of these phrases, in and of itself, offers much guidanceasto exactly what the court
isto consider in response to a Rule 9019(a) request.?* Consequently, the courts, as is their wont,
have over time developed checkliststo give meaning to these phrases.

Onefrequently cited checklist isenumerated in Drexel v. Loomis, 35 F.2d 800, 806 (8th Cir.
1929):;

(2) the probability of successin the litigation;
(2) the difficulties of callecting any litigated judgments;

(3) the complexity of the litigation and the expense, inconvenience
and delay necessarily atending it; and

proceed with the settlement without approval with the understanding that Mr. Engman’ s objection might be
raised again when, for example, the Trustee sought approval for his compensation. At worst, the Trustee
would have had to defend at that time the decision he has so vigorously defended now. Moreover, the
Trustee might have also enjoyed the additional defense of standing had he chosen to defer litigating this
issue. Mr. Engman is the debtor inthis Chapter 7 proceeding. Consequently, his ganding to object to the
Trustee' sdecision is premised upon the estate being solvent. At thisjuncture, the Trustee believesthat the
estateisin fact solvent. However, hisconfidenceisnot 100%. Indeed, Mr.Ver Merris' current assessmernt
isthat the probability of Mr. Engman recei ving a Section 726(a)(6) distributionisonly 50%. Consequently,
thereisareasonablelikelihood that Mr. Engman’ s views concerning the propriety of the Trustee’ sdecision
to settle with the condominium association would have been rendered moot had the Trustee € ected not to
seek approvd of the settlement at thistime.

*Indeed, it is questionable whether “fair and equitable” is even an appropriate catch phrase. See,
In re Dalen, 259 B.R. at 599-601. The history of that phrase traces back to the Supreme Court case of
Protective Committee for Independent Stockholders of TMT Ferry, Inc. v. Anderson, 390 U.S. 414, 88 S.Ct.
1157, 20 L.Ed.2d 1 (1968). The court in Anderson referredto “fair and equitable” in the context of whether
a settlement reached with secured creditors violated the confirmation requirement that a Chapter X plan be
“fair and equitable” because the settlement involved a distribution of subgtantial equity interests to those
creditors to the detriment of the existing equity holders. The Court in Anderson made no reference
whatsoever to Section 27 of the former Bankruptcy Act, which is the predecessor to Rule 9019(a).
Nonetheless, court after court has cited Anderson as authority for the proposition that settlements must be
“fair and equitable” in order to be approved pursuant to Rule 9019(a).
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(4) the interests of the creditors and interest holders of the estate.

See, e.g., In re Jackson Brewing Co., 624 F.2d 605, 607 (5th Cir. 1980); In re W.T. Grant Co.,4B.R.
53, 69 (Bankr. S.D.N.Y. 1980); In re Meyer, 105 B.R. 920, 923-927 (Bankr. D. Minn. 1989).

Another more expansive checklist is set forth in In re Texaco, Inc., 84 B.R. 893, 902 (Bankr.

S.D.N.Y. 1988):

(2) the probability of successinlitigationin comparisonto the present
and future benefits offered by the settlement.
(2) the prospect of complex and protracted litigation if the settlement

is not approved;

(3) the degree to which the settlement is supported by parties in
interest;

(4) the competency and experience of counsel who support the
settlement;

(5) the relative benefits to be received by members of any affected
class;

(6) the nature and breadth of releases to be obtained by officers and
directors; and

(7) the extent to which settlement is the product of arms length
bargaining.

See, e.g., In re Drexel Burnham Lambert Group, Inc., 138 B.R. 723, 758 (Bankr. S.D.N.Y. 1992);
In re Dow Corning Corp., 192 B.R. 415, 421-22 (Bankr. E.D. Mich. 1996).

However, such checklistsareasmeaninglessas*fair and equitable” and“ best interests of the estate”
unlessthereisaframework within which the checklistsareto be applied. For example, itisdifficult
to give the appropriate weight to the competency and experience of counsel or the prospect of
complex and protracted litigation unless one first knows why consideration of these two factorsis
important to the Rule 9019(a) approval process.

| concluded in Dalen that it is the trustee’s performance as a fiduciary of the bankruptcy

estatethat isthe context within which these and other relevant factorsmust beconsidered.?® In other

Another approach would be for the court to focus upon the settlement itself as opposed to the
trustee’s performance. For example, the court would consider the competency and experience of counsel
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words, the ultimate objective of the Rule 9019(a) gpproval process is to procure from the court a
declaration that the trustee, in arriving at the settlement proposed, has properly exercised the duties
imposed upon him asafiduciary of the bankruptcy estate. These duties are the dutiesof obedience,
loyalty, and care. Dalen, at 610-615.

| had determined before the commencement of the evidentiary hearing that the Trustee, in
reaching the settlement with the Sun-Da-Go condominium assodiation, had not violaed either his
duty of loydty (i.e., the obligation to act in the estat€ s interest, as opposed to the Trustee’s own
interest) or his duty of obedience (i.e., the obligation to act lawfully and within the Trustee's
permitted authority). Consequently, the only issue left to be decided when the evidentiary hearing
commenced was whether the Trustee's decision was consistent with his duty of care.

The duty of obedience establishes the scope of afiduciary’ s activities. The duty of carein
turn proscribes how the fiduciary engagesin those activities. Put simply, the fiduciary is expected
to conduct his or her activities on behdf of the estate in a“non-negligent” fashion. In the context

of business activities, this responsibility is often expressed as the business judgment rule.

and the prospect of complex and protracted litigation not in the context of whether the trustee himself has
exercised good judgment in reaching the contemplated settlement but rather in the context of whether the
court itself believes the settlement is in the best interests of the estate. In other words, the court would
supplant its own judgment for that of the trustee under this alternate approach.

However, one of the fundamental changes accomplished by the Bankruptcy Code was the removal
of the bankruptcy judge from theday-to-day administration of the bankruptcy estate. Dalen, 259 B.R. a 596-
97. Inmost instancesit isthe trustee, not the bankruptcy judge, whoisto decidewhat isin the best interests
of the estate’ s constituents. Thebankruptcy court isto interveneonly when the trustee’ sdecision isproperly
brought beforeit asanissue and then only inthe context of whether the trustee has exercised good judgment
or not. Were it otherwise, that is, were it Congress' purpose to have the bankruptcy courts regularly
interveneto in effect “quality control” the trustee’ s settlement decisions, then Congress would have made
court approval of settlements mandatory in the same manner asit hasmade court authorization of out-of-the-
ordinary course sales of estate assets mandatory. 11 U.S.C. 8§ 363(b).
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The business judgment ruleisbest described asastandard or
presumption against which a director’s conduct is to be judged.
Generally, theruleprotectsadisinterested director from liability with
respect to any business decision on behalf of the corporation which
was made “on an informed basis, in good faith and in the honest
belief that the action taken was in the best interests of the company.”
Aronsonv. Lewis, 473 A.2d 805, 812 (Del. 1984) (overruled on other
grounds by Brehm v. Eisner, 746 A.2d 244 (Del. 2000)).

[Dlirectors decisions will be respected by courts

unless the directors are interested or lack

independence relative to the decision, do not act in

goodfaith, act inamanner that cannot be attributed to

arational business purpose or reach their decision by

agrossly negligent processthat includesthefailureto

consider all material facts reasonably available.

Brehm, 746 A.2d at 264 n. 66.
In re Dalen, 259 B.R. 586, 610.
Indeed, the business judgment rule creates a presumption in favor of the fiduciary. In other words,
adisinterested fiduciary is not required to prove that he or she did not act negligently. Rather,itis
the party challenging thefiduciary’ s decis on who must establish that the course of action chosen by
thefiduciary was outside the parametersof what arational and reasonably informed business person
might sdlect.

The Trustee in this instance asserts that he has exercised good business judgment in his

agreement to pay the Sun-Da-Go condominium association $11,226.98 per ot on account of its
purported liens against the remaining nine unsold lots of the development. It is Mr. Engman’s

contention, and his burden, to establish that the Trustee' sdecision lacked arational purpose or that

the decision was otherwise irrationally conceived.
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A. Evauation of the Condominium Association’s Liens and Supporting Claims.

Mr. Engman’ sobjectionispremised upon the assumption that thereisno indebtednessowing
by him or the bankruptcy estate to support the Sun-Da-Go condominium association’ sliens against
thenineunsoldlots. Anassessment of the condominium association’ sclaimisthereforeappropriate,
especidly in light of the Trustee' sdecisionto pay that claim in full in lieu of negotiating a reduced
amount.

1. Validity of the Condominium Association’s Liens.

Mr. Engman himself has not argued that the liens claimed by the Sun-Da-Go condominium
association areinvalid. However, Mr. Ve Merrisdid suggest during histestimony that the portion
of the association’s liens related to the work allegedly necessary to complete the condominium
project might not be enforceable. My own review of the Sun-Da-Go condominium association’s
bylawsand the applicabl e statuteindicates that thereismorethan just apossibility. The Sun-Da-Go
condominium associations' s authority to claim alien againg the ninelotsin which the bankruptcy
estate now has an interest arises under Article V of the association bylaws. That article is titled
“Assessments.” Section 2 of ArticleV directs the condominium association’s board to estimate the
funds necessary to defray common expenses incurred by the association on behalf of all lot owners
and then to allocate the estimated amount among all lot owners as an assessment to be paid on a
monthly basis. Such assessmentsare commonly referred to ascondominium dues. Section 2 further
providesthat the monthly dues may beincreased by the association board without member approval
under certain circumstances (e.g., repair and replacement of existing Common Elements (a defined
term)) and with 60% approval (both by number and in value) of the lot owners under all other

circumstances. Section 4 of ArticleV then describeswhat the Sun-Da-Go condominium associ ation
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may do to collect the assessments contemplated in that article. Included among the collection
devicesis the automatic imposition of alien against each owner's lot.®

However, the Sun-Da-Go condominium associ ation has not characterized the $31,180 claim
for the uncompleted road and the boat launch? as an obligation of the condominium association
whichistobeshared by all ot owners. Rather, the Sun-Da-Go condominium associ ation assertsthat
the entire $31,180 must be paid by Mr. Engman because it is an obligation due the condominium
association by him as a co-devel oper of the condominium project. More specifically, the $31,180
represents the condominium association’ s claim for damages against Mr. Engman for hisfailureto
complete the condominium project as agreed.

Nor does MicH. Comp. LAws ANN. 8 559.208(1) lend any support for such alien. That
section authorizes liens only for “ sums assessed to aco-owner” and then only “in accordance with
thecondominiumdocuments.” Therefore, the propriety of the Sun-Da-Go condominium association

asserting alien on account of this portion of its claim against Mr. Engman is suspect.?

*“Unpaid assessments shall constitute alien onthe Lot. .. .” Art. V.4. Associaion Bylaws.
#See, January 29, 2004 letter from CurtisRypmato Larry Ver Merris. Engman Ex. 14.

Engman Ex. 17 isentitled “Claim of Lien for DevelopersObligations.” It wasfiled with the Kent
County Register of Deeds on September 24, 2001. It isalso attached to Engman Ex. 12, which isthe proof
of claim filed by the Sun-Da-Go condominium association to recover “Developer Obligations.”

This claim of lien is different from the separate daim of lien that the Sun-Da-Go condominium
association filed for unpaid association dues. That claim of lienis entitled “Amended Claim of Lien for
AssociationDues.” Itisattached tothe separate proof of claim that the Sun-Da-Go condominium association
filed in Mr. Engman’ s bankruptcy proceeding for “unpaid condominium assessments.” Engman Ex. 13.

Interestingly, both the claimof lien for the deve oper obligationsand theclaim of lien for association
dues reference the same page of the master deed asauthority for imposing thelien (Liber 3573, Page 1370).
That page of the master deed isin fact a page of the Sun-Da-Go condominium association bylaws because
the bylaws are an attachment to the master deed. See, Engman Ex. 10. The provisionsincluded on that page
permit theimposition of alien against any lot owner for unpaid dues and assessments(Art. V.4.). However,
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2. Calculation of the Claim Supporting the Condominium Association’s Liens.

a Calculation of Association Dues and Assessments.

Thecondominium association’ spracti ce, which wascons stent with thebylaws, wasto assess
dues for the prospective year based upon aMay 1 - April 30 fiscal year. The annual dues assessed

againg Mr. Engman and hisformer wife on account of their joint ownership of the nine unsold lots

were:
Assessment Against Engman’s Former Wife's
EY Dues/L ot 9 Unsold Lots 1/2 Share 1/2 Share
98 $ 300 $ 2,700 $ 1,350 $ 1,350
99 350 3,150 1,575 1,575
00 350 3,150 1,575 1,575
01 450 4,050 2,025 2,025
02 450 4,050 2,025 2,025
03 500 4,500 2,250 2,250
04 700 6,300 3,150 3,150
TOTAL $ 13,950 $ 13,950

| have been ableto find within the exhi bits associati on mi nutes for only three of the meetings
at which the condominium dues were determined.” These minutes do not explain how each annual
assessment was determined. However, the minutes are quite dear that the total amount budgeted
as necessary revenue from dues for each year was allocated among all 18 lot owners on an equal

basis. For example, one can extrapolate from the minutes of the May 1, 1997 association meeting

there is no provision on that page which permits the imposition of a lien against the developer’s lots for
unfulfilled devel oper obligations.

®May 1, 1997, May 9, 1998, and March 3, 2002 meeting minutes are all found in Engman Ex. 20.
Inaddition, | have found among the documentsincluded in Engman Ex. 21 handwritten notesregarding dues
on two agendas for the March 15, 1998 meeting. | say “have found” because Mr. Engman chose, without
objection, tointroduceassingl e exhibitswhol e volumes of unorgani zed documentsregarding the Sun-Da-Go
condominiumassociation. For example, Engman Ex. 20is1 1/4" thick and consistsof numerous documents.
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that the Sun-Da-Go condominium association set $5,400 asits budgeted revenuefor FY 98 and that
it then assessed each of the 18 lot owners $300 as dues to collect the budgeted amount.

The Sun-Da-Go condominium association’s method for assessing Mr Engman’s and his
former wife’ sninelots appears reasonable at first blush. However, the condominium association’s
calculaions did not take into consideration Article V.5. of the association bylaws.

5. Obligations of the Developer.

a Until the regular month [sic] assessments paid by Co-
owners other than the Developer are sufficient to
support the total costs of administration (excluding
reserves), the Deve oper shdl pay the balance of such
administration costs on account of the L ots owned by
it.

b. Once the regular monthly assessments paid by Co-
owners other than the Developer are sufficient to
support that total costs of administration (excluding
reserves), the Developer shall be assessed by the
Association for actual costs, if any, incurred by the
Association that are directly attributable to the Lots
being held by the Deveoper, together with a
reasonable share of the costs of adminigration that
indirectly benefit the Developer (other than costs
attributable to the mai ntenance of dwellings), such as
legal fees, accounting fees, and maintenance of the
landscaping, drives, and walks. If aLot owned by the
Developer is leased or otherwise permanently
occupied by a person holding under or through the
Developer, the Deveoper shdl pay al regular
monthly assessmentsfor theLot. In no event shall the
Developer be responsible for the cost of capital
improvements or additions, by special assessment or
otherwise, except for Lots owned by it.*

EX. A to Master Deed, Engman Ex. 10.
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This section appears in the same article of the association bylaws as the section for calculating the
annual dues (Art. V.2.) and the assessment and collection of thosedues (Art. V.4.). Art. V.5. dearly
exempts Mr. Engman as the co-owner of the remaining unsold lots from being assessed the dues
required of the homeowners who had purchased lots in the project. Mr. Engman and his former
wife, asco-devel opers, wereingead responsiblefor only their reasonabl e share of the condominium
association’ sindirect administrative costs(i.e., theadministrative coststhat only indirectly benefitted
the devel opers’ unsold lots) once the associ ation became self-supporting.®*  Although there is no
guidance in the bylaws as to how one would go about calculating the “reasonable share,” a fair
method would be to add up all of the actual administrative costs at the end of each fiscal year and
then assess the developers a per lot fee based upon this amount. For example, Sun-Da-Go
condominium association’s cash flow report for FY 01 indicatestotal cash expenditures of $3,625.
The per lot alocation of this amount is $201.39 ($3,625 + 18) and Mr. Engman’s and his former
wife's share would be $1,812.49.%

If the condominium association had used this approach, Mr. Engman and hisformer wife's

feesfor FY 98 through FY 04 would have been $7,324.51 as opposed to $13,950.

#Art. V.5.b. providesthat the developer isto pay “all regular monthly assessments’ for alot if the
lot hasbeen |eased by the devel oper or thel ot has been otherwise permanently occupied by someonethrough
or under the developer. The negative implication of this provision isthat the developer may not be charged
for the duesthe other ot ownersarerequired to pay o long asthelotsthedeveloper continuesto ownremain
unleased and otherwise unoccupied.

#The association cash flow reportsfor FY 98 and FY 99 (included in Engman Ex. 21) indicate that
the association had a positive net cash flow of $1,741.32 for itsfirst year, which was more than sufficient
to offset its negative cash flow of only $429.17 during its second year. Therefore, it isfair to conclude that
the association was self-supporting from its inception.

#Mr. Engman and hisformer wife would have been bill ed for their respective shares of this amount
sometime after the close of thefiscal year. The assessment of thisamount, if paid, would result in additional
revenue to the association which either could be rebated to the other Iot owners or applied to future dues.
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Total Cash Engman Former Wife's

FY Expenditures™ Per Lot Share Share
98 $2,058.78 $114.38 $ 514.71 $ 514.71
99 2,479.17 137.73 619.79 619.79
00 5,664.86 314.75 1,416.22 1,416.22
01 3,625.00 201.39 906.25 906.25
02 6,469.51 359.42 1,617.38 1,617.38
03 4,592.57 255.15 1,148.14 1,148.14
04 4,408.09 244.89 1,102.02 1,102.02
TOTAL $7,324.51%° $7.324.51

Consequently, Mr. Engman’ s argument that the association over-assessed him and the bankruptcy
estate has merit.

b. Calculation of Interest.

The Sun-Da-Go condominium association’ sclaimfor interest isbased for the most part upon
its claim of $13,950 for unpaid dues and assessments. If the amount that the condominium
association was entitled to actually assess Mr. Engman for condominium expenses was only 53%
of what he was in fact charged,* then a rough estimate of the interest he would have owed on the
reduced assessment is $2,468.86 instead of the $4,702.10 the Sun-Da-Go condominium association

infact daims.

*FY 98 through FY 04 cash flow reports for the condominium association included in Engman Ex.
21.

%The cash flow reports for some of the years indicate cash expenditures for legal fees. The
condominium association’ s minutes do indicate that the association was incurring legal feesin connection
with defending alawsuit unrelated to Mr. Engman. However, to the extent the referenced legal feesrelated
to efforts by the condominium association to collect dues from Mr. Engman, these amounts should be
excluded from this cd culation because they are included separately as direct collection costs owing by Mr.
Engman.

%$7,324.51 / $13,950 = 53%.
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C. Calculation of Attorneys Fees.

The association bylaws provide that the condominium association may recover actual
attorneysfeesincurredinthe collection of assessments owed by thelot owners. Therecordincludes
itemizations from the condominium association’s attorneys, Schenk, Boncher and Rypma, that
support the $30,567 amount claimed as owing by Mr. Engman on account of his unpaid dues and
assessments.

Mr. Rypma, injustifying a $30,567 bill to collect $13,950 in unpaid fees, stated to Mr. Ver
Merris that “any lawsuit with John [Engman] could not be quickly or reasonably resolved.”*
However, even if Mr. Rypma’s observation is accepted astrue, there is &ill considerablereason to
question the propriety of the amount charged. First, Schenk, Boncher and Rypma’s itemization
indicates that the condominium association’ s attorneys billed $6,360 (42.4 hours of timeat the rate
of at least $150) through December 1999. However, the state district court’ s second amended find
judgment, which is dated January 4, 2000, awarded the association only $2,300 for attorneys fees
incurred for thistime period.*®

Second, the itemization indicates that the condominium association billed another 75 hours
between the January 2000 entry of the second state district court judgment and Mr. Engman’s
December 28, 2001 bankruptcy petition. The value of this time at $150 per hour is $11,250.

However, it appearsthat most of thistimerelatesto Mr. Engman’ s successful appeal of the January

¥ January 29, 2004 letter from Mr. Rypmato Mr. Ver Merris, Engman Ex. 14.

#The January 14, 2000 state district court judgment is an attachment to the January 29, 2004 letter
from Mr. Rypmato Mr. Ver Merris, Engman Ex. 14.
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2000 state district court judgment.*® An argument certainly can be made that the condominium
association’s right to recover actud attorneys fees from Mr. Engman does not encompass fees
incurred by the association in connection with Mr. Engman’s successful appeal of the state district
court’ s decision.

Third, Mr. Engman’ sother substantive defensesto the condominium association’ scollection
of dues from him cast doubt upon the collectability of any attorneys fees. Mr. Engman has a
legitimate argument that nearly haf of the dues the condominium association has been attempting
to collect from him are not owed. Consequently, it is fair to ask why Mr. Engman, and now his
bankruptcy estate, should have to finance the condominium association’s pursuit of itsclamif itis
ultimately determined that a significant portion of it isinvalid.

d. Calculation of Damages for Road and Boat L aunch.

It is unclear as to what were the developer's remaining responsibilities concerning the
completion of the project at thetimethe settlement wasreached and what isthe cost to perform those
responsibilities. Although Mr. Engman asserted at times during the hearing that the project was
complete, heat other times conceded that work still remained to be performed with respect to at | east
theboat launch. Moreover, prior filingsby Mr. Engman in hisbankruptcy proceeding indicated that
morework had to be done. For example, Mr. Engman attached to hisMarch 6, 2002 responseto the

United States Trustee's conversion motion a “punch list” of what he believed was required to

¥See, Kent County Circuit Court order dated December 10, 2001. Engman Ex. 2.
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complete the project.*® The list, which is included in a June 29, 2000 quote from Dan Valley

Excavating, Inc.* identifies the following items as requiring compl etion:

. 4" concrete slab for boat launch

. Seal coat existing road

. Finish split rail fences

. Rip rap at culvert ends

. Traffic signs, Stop, Yield, Stop Ahead
. Restore barrow pit, grade, topsoil, seed

The Dan Valley Excavating, Inc. quote indicates that all sx of these items could be
completed for $23,048.80, exclusive of permits and inspection fees. In contrast, the A-1 Asphalt,
Inc. quote upon which the Sun-Da-Go condominium association relies for the project completion
portion of itspurported liensisfor $31,180. Moreover, the A-1 Asphalt quote appearsto relate only
to the boat launch, seal coa and culvert items in Mr. Engman’s punch list. The remaining items,
those being the fence, the signs, and the barrow pit, would add, at Dan Valley Excavating’ spricing,
another $8,690 to the A-1 Asphalt quote. Conversely, the elimination of the fence, the signs, and
the barrow pit from the Dan Vdley Excavating guotewould reduce itsquote for the boat launch, the
seal coat and the culvert to $14,358, which isless than one-half of what A-1 Asphalt quoted for the
same items.

Mr. Schellenberg, the state court appointed receiver, also agreed that Mr. Engman and his
former wife, as co-deveopers, gill had items to complete with respect to the project. Mr.

Schellenberg's list is set forth in a balance sheet-type statement regarding the Sun-Da-Go

““Debtor’'s March 6, 2002 Response and Memorandum to U.S. Trustee’s Motion to Convert Case
from Chapter 13. Trustee's EX. F, p. 4. See, also, Debtor’s January 13, 2002 proposed Chapter 13 plan.
Trustee'sEx. E, p.4.

“Attached as Exhibit B to Mr. Engman’s March 6, 2002 response.
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condominium project’ svalue as of August 1996.** This balance sheet identifiesthe sameitemsfor
completion as Mr. Engman’s June 2000 “punch list.”* However, the cost of road repair in Mr.
Schellenberg’s 1996 balance sheet ($900) is significantly less than the cost of road repair in Mr.
Engman’s 2000 punch list ($10,950) which, in turn, issignificantly less than what appearsto bethe
cost of road repair inthe Sun-Da-Go condominium association’ s 2004 quotefrom A-I Asphalt, Inc.*

Mr. Engman also introduced at the hearing a number of photographs of the condominium
project.* Included among these photographs are pictures of asphalt being laid on the condominium
roadway in 1996. The photographs include other pictures, also taken in 1996, of a fully paved
roadway within the condominium project.*®

Thesepictures, coupled with the Sun-Da-Go condominium association’ sdelay inraising the
issue of road completion,*” does put into question how much of the asserted completion costs set
forthin A-1 Asphalt’s 2004 quote relate to the devel oper’ s remaining obligations to complete the
project and how much actually relates to maintenance and repair for a roadway which was nearly
eight years old and which presumably had been subject during this time span to significant

construction traffic aslot owners built their homes. If some of the $31,180 claimed by the Sun-Da-

“Attachment to August 23, 1996 letter from Bob Schellenberg to John Engman, Engman Ex. 19.

“See, Dan Valley Excavating quote attached to Trustee's Ex. F.

“The A-1 Asphalt quote does not include a breakdown for other items included in the quote, such
astheboat launch, andthereforeit isimpossibl e to determinehow muchmorethe A-1 Asphalt quotefor road
repair isin excess of the Dan Valley Excavating quote.

“*Engman Ex. 47, pp. 7-8.

“°Engman Ex. 47, p. 6.

“"Thereisno referenceto “road completion” inthe condominium associations minutes until March
2002. The May 1, 1997 minutes do, however, refer to “road repairs.”
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Go condominium association for project completion isin fact related to regular maintenance and
repair, then it would be more appropriate to treat this amount as a shared cost among all lot owners
as opposed to a development cost to be paid entirely by Mr. Engman and his former wife.

3. Validity of the Claim Supporting the Condominium Association’s Lien.

a The Condominium Association’s Legal Authority.

The record clearly establishes that the parties who had purchased lots in the Sun-Da-Go
condominium project believed that the Sun-Da-Go condominium association was alegal entity in
1997 and that they, asmembers of the associ ation, werelegitimatel y causingthe associ ation to assess
dues and otherwise engage in activities contemplated by the association’ sbylaws. For example, the
lot owners met and made decisions on behalf of the association and there are numerous documents
that one or another lot owner signed as an officer of the condominium association.

Mr. Engman nonethel ess asserts that thelot owners were never acting on behalf of the Sun-
Da-Go condominium association because the condominium association was never properly
organized. Mr. Engman’s position isthat the lot owners never had the authority to elect a board of
directors for the condominium association or to otherwise authorize actions by the condominium
association.

Mr. Engman’s argument is worth considering. The master deed for the Sun-Da-Go
condominium project contemplates the creation of a non-profit corporation (i.e., a condominium
association) to administer and maintain the project.”®* Mr. Engman did not incorporate the
condominium associ ation when he recorded the master deed inlate 1994. 1ndeed, the condominium

association was not incorporated until December 12, 1996. Mr. Schellenberg, asthe then appointed

“*Master Deed, Art. 2.2, Engman Ex. 10.
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receiver of both Mr. Engman’s and his former wife's developer rights in the project, was the
incorporator. Mr. Schellenberg aso named himself as the one and only member of the Sun-Da-Go
condominium association’s first board of directors.

Mr. Schellenberg’s decision to appoint himself as the only member of the condominium
associations board of directorsisconsistent with the master deed and the association bylaws. Both
documents contemplate control of the association being vested initially with the developer with
control then being gradually transferred to the lot owners as the developer sold more and more of
the lots. A pivotal event with respect to this transition was the “first annual meeting” of the
condominium association. This meeting is defined in the master deed as “the initial meeting at
which non-devel oper Co-owners are permitted to vote for the election of all directors and upon all
other matters which may be brought before the meeting.”*°

Themaster deed and the association bylaws are at odds as to when the* first annual meeting”
isto take place. Art. 111.1 of the association bylaws states that the meeting is to take place no later
than 120 days after the devel oper has conveyed 25% of the lots that may be created in the project.
Ontheother hand, Article 2.17 of the master deed indicates that the meeting isto be held after 50%
of the lots which may be created are sold but only at the developer’ s discretion. The association’s
articles of incorporation provide that the master deed isto control when thereisa conflict between
the master deed and the bylaws.*

The parties agree that nine lots had been sold to non-developers as of February 1997.

Therefore, it appearsat first blush that it was appropriatefor Mr. Schellenberg to call thefirst annual

“Master Deed, Art. 2.17, Engman Ex. 10.

PArt. XVI, December 12, 1996 Articles of Incorporation, Engman Ex. 22.
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meeting when he did because nine of the eighteen existing lots had been sold.>* However, Article
2.17 of the master deed bases the 50% cal cul ation not upon the existing lots but rather upon the total
number of lotsthat could be created and the master deed sets the maximum number of lotsat 25 as
opposed to just the 18 lots contemplated in the first phase.®* Therefore, the 50% threshold required
by Article 2.17 of the master deed had technically not been met in 1997 and consequently the May
1, 1997 association meeting at which the non-devel oper owners effectively took control of the Sun-
Da-Go condominium association was arguably invalid.

However, “technically” and “arguably” are appropriate adjectives under the circumstances
because Article 2.17 of the master deed ultimately leaves the calling of the first annual meeting to
the developer’ s discretion. In other words, it was for the developer to decide whether and when a
first annual meeting isto be called once the50% threshold had been crossed solong as no more than
four and one-half years had passed sincethefirst lot was sold. Consequently, it standsto reason that
the developer, in his sole discretion, was aso able to waive the 50% threshold altogether and call
thefirst annual meeting at any time. Indeed, that isexactly what Mr. Schellenberg appearsto have
done when he arranged with the nine lot owners to have the first annual meeting on May 1, 1997.
Therefore, Mr. Engman’ s challenge of the property owners exercise of authority on behalf of the

Sun-Da-Go condominium association ultimately does not have much merit.

*Mr. Schellenberg met with the nine non-devel oper lot ownersin February 1997 and he promised
at that meeting that he would assist them in forming their association. These lot owners then met on May
1, 1997 and they elected anew board of directors and new officers. All of the directorsand officers elected
were non-devel oper lot owners.

*2Master Deed, Art. 6.1.
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b. Procedural Validity of the Sun-Da-Go Condominium Association’ sActions.

Mr. Engman also contends that he did not receive notice of a number of the condominium
association’s meetings and that there were other procedura defects in the way in which the
condominium association assessed dues againg him and then pursued him for their collection.
Again, Mr. Engman’s argument is worth considering.

Both the master deed and the association byl aws contempl ate the association being operated
through its board of directors.>® Control of the board’ s membership, therefore, means control of the
condominium association itself. Mr. Engman and his former wife, and then Mr. Schellenberg as
their receiver, had the ability to control the Sun-Da-Go condominium association through their
exclusive control of the association’ s board during the early marketing of the condominium project.
However, that control shifted when Mr. Schellenberg cdled thefirst annual meeting of memberson
May 1, 1997. The members of the condominium association themselves were charged from that
point on with the selection of the association’s board of directors.

However, the devd oper did not necessarily lose all control of the condominium association
withthe commencement of the annual meetings. Indeed, the devel oper continued to have significant
control over the board simply because the vote was based upon the number of lots owned.
Consequently, the devel oper was in the position to dominate the el ection of board members for as
long as there continued to be a significant number of unsold lats.

Theassociation bylawsincludeanumber of elaborate provisionsto ensurethat non-devel oper
lot owners would have at least some representation on the condominium association board even

when the developer continued to have the most number of votes. For example, the bylaws require

*Master Deed, Article 2.2; Association Bylaws, Art. [V.1.
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that non-developer lot owners elect a least one-third of the board as soon as the non-developer
ownersown at least 50% of the lotsthat may be created in the development.> However, thereisno
corresponding protection for the devel oper during the early years of the condominium devel opment
and only 30% attendance by lot owners was required to constitute aquorum.> Therefore, it was
possible under the Sun-Da-Go condominium association’ s bylaws for the devel oper to |ose control
of the association even when he had the votes simply by not appearing and voting at ameeting. It
is for this reason that proper notice of the annual membership meetings to Mr. Engman was
particularly important during the time frame in question.

The condominium association did not properly notify Mr. Engman of at least some of the
annual membership meetings. The association bylaws require that notice of the annual meeting be
inwriting and delivered by mail at | east ten daysbef orethe meeting.*® However, 21999 memo from
the condominium association’ s secretary to its president indicates that the association’ s method of
notifying members of meetingsthrough at least May 1999 was simply to telephone the owner prior
to the meeting and to leave an answering machine message if he or she was not home.>” The memo
further states that the association notified Mr. Engman in this manner for the May 1998 and May

1999 annual meetings.® Mr. Engman did not attend either of these annual meetings.

*See, Association Bylaws, Art. 111.4.

*See, Association Bylaws, Art. I11.5.

*Association Bylaws, Art. [11.2.

*"June 17, 1999 memo from Judy Beasley to Donna Cole, included in Engman Ex. 20.

**The memo alsoindicatesthat Mr. Engman received only telephonic noticeof thefirst membership
meeting held on May 1, 1997 and that Mr. Engman did not attend that meeting. However, it appearsthat Mr.
Schellenbergwas still the receiver at that time and therefore it was Mr. Schellenberg, and not Mr. Engman,

who was entitled to notice with respect to that meeting.
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Moreover, the association bylaws also require the association to maintain detailed records
of its revenues and expenditures and to provide its members with afinancial statement from these
records at least annually. Mr. Engman asserts that he was never provided with any financial
statements despite hismany demands. A pre-meeting distribution of financial statementswaslikely
only if the association also gave written notice of the meeting. Therefore, it isfair to conclude that
Mr. Engman did not receive financia statements for the annual meetings he did not attend in May
1998 and May 1999 because he had at best received only telephonic notice of those meetings.

The Trustee arguesthat Mr. Engman’ s attendance at the meetingswasirrel evant because he
was ineligible to vote even if he had attended. The Trustee's argument is based upon the fact that
Mr. Engman was delinquent in the payment of hisduesat dl times. The Trustee then pointsto Art.
11.3 of the association bylaws.

The Developer may vote only for those Lots to which it still holds

title and for which it is paying the full monthly assessment in effect

when thevote is cast.
However, this provision isambiguous. It may, asthe Trustee asserts, limit the deve oper’ sright to
vote. On the other hand, it may also be simply giving further definition to the number of votes to
which the developer would be entitled. The developer’s share of the condominium association’s
administrative costs once the associ ation became sel f-supporting is based upon not only the number
of lots the deveoper continued to own but also upon the number of lots that were permanently
occupied by persons “holding under or through the Developer.”™ Consequently, the sentence
referenced by the Trustee in Art. 11.3. of the association bylaws may in fact be only clarifying that

the developer, when voting, is entitled to cast a vote not only with respect to each lot in which the

*Association Bylaws, Art. V.5.b.
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developer continues to hold title but also with respect to each lot which he has transferred but for
which he continuesto be fully assessed for administrative costs because the transferee continuesto
hold thelot “under or through theDeveloper.” Thelatter interpretation seemsmorelikely given tha
this interpretation also avoids having to explain why Mr. Engman, who drafted the association
bylaws, did not make other lot ownersineligibleto voteif they too weredelinquent in their monthly
dues. Therefore, Mr. Engman’ sarguments concerning the procedural propriety of the condominium
association’ sactionsduring at | east 1998 and 1999 have sufficient merit to raise additional questions
as to why the Trustee chose ultimately to pay in full the amount assessed by the condominium
association aganst Mr. Engman for those years.

B. Application of Business Judgment Rule.

Asalready discussed, a Chapter 7 trustee isto be given considerabl e deference with respect
to the settlementshe or she makeson behalf of thebankruptcy estate. Thisdeference manifestsitsdf

in the business judgment rule.

There are many rationales for the business judgment rule. It
encourages competent individuals to oversee the management of
corporationswhichmay havehundreds, if not thousands, of interested
shareholders. See, e.g., Briggs v. Spaulding, 141 U.S. 132, 149, 11
S. Ct. 924 (1891); Granada Investment, Inc. v. DWG Corp., 823
F.Supp. 448, 454-455 (N.D. Ohio 1993) . It permitsdirectorsto take
risks and it provides dynamic leadership without fear of judicia
hindsight. In re Consumers Power Co. Derivative Litigation, 132
F.R.D. 455, 464 (E.D. Mich. 1990); FDIC v. Castetter, 184 F.3d
1040, 1044 (9th Cir. 1999). It prevents courts from becoming
entangled in complex corporate decisions by deferring to the
judgment of skilled business persons provided that those persons
comply with certain minimum standards.

[A]fter-the-fact litigationisamostimperfect deviceto

evaluate corporae business decisions. The
circumstances surrounding a corporate business
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decision are not easily reconstructed in a courtroom
years later, since business imperatives often call for
quick decisions, inevitably based on less than perfect
information. The entrepreneur’'s function is to
encounter risks and to confront uncertainty, and a
reasoned decision at the time made may seem awild
hunch viewed years later against the background of
perfect knowledge. Joy v. North, 692 F.2d 880, 886
(2d Cir. 1982), cert. denied 460 U.S. 1051 (1983).

Application of the businessjudgment rulein the context of the

administration of the bankruptcy estate achieves similar objectives.

If estatesareto be administered outside the purview of thebankruptcy

court, then the system should encourage competent individuals to

serve as trustees of the bankruptcy estates. The reorganization or

liquidation of a distressed debtor requires as much, if not more,

creativity and risk-taking as the management of a hedthy entity.

Bankruptcy courts should be no more willing to second guess

competent, disinterested trusteesand debtors-i n-possessi on than other

courtsarewilling to second guess competent, disinterested directors.
In re Dalen, 259 B.R. 586, 609-10.
However, the business judgment rule is not without bounds. There must be at least some rational
business purpose to support the disinterested trustee’ s decision. In addition, the decision process
itself must evidence at least rudimentary due diligence. Dalen at 609.%

The Trustee's desire to reach a quick resolution of the liens claimed by the Sun-Da-Go
condominium associationisclearlyrationad. However, what isnot rational isthe Trustee’ sdecision
to pay the condominium association $101,042, which is everything that the association claimed it
wasowed. Therecord clearly establishesthat the Trustee did not exercisethe duediligencerequired

of him to overcome Mr. Engman’s contention that the Trustee did not exercise good business

judgment.

%In other words, the trustee cannot be “grossly negligent” in connection with theinvestigation and
analysis underlying the ultimate decision reached. Id.
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Both the Trustee and Mr. Ver Merris, his attorney, maintained at trid that there was little
basisto contest the condominium association’ slien. Specifically, Mr. Ver Merrisidentifiedonly the
funds escrowed in the state district court litigation as a possible challenge.®* As for the Trustee
himself, heindicated that he had no issue with the condominium association other than with respect
to perhaps the amount of its cdlaimed attorneys fees.

TheTrustee based hisdecision to pay the condominium associationinfull without challenge
largdy uponinformation that had been provided to himby membersof the condominium association
and the association’s attorney. Although the Trustee had been aware of the condominium
association’s claimed lien since the summer of 2002, the Trustee had very little information
concerning the claim when the Trustee began actively pursuing the sale of the remaininglotsin the
fall of 2003.°2 Mr. Ver Merris did a that time ask Mr. Rypma, the condominium association’s
attorney, for additional information to support itsclamed liens. Unfortunately, Mr. Rypmawas not

forthcoming despite what Mr. Ver Merris described as his “pestering.” Indeed, it was not until

**Mr. Engman had deposited $2,900 with the state district court sometime prior to the
commencement of his bankruptcy proceeding. The purpose of the deposit was to cover at least some of the
duesthen claimed by the condominium association asowing by Mr. Engman. Approximatey $1,500 of this
amount remai ned ondeposit when Mr. Engman filed hispetition. The Trusteeasserted that the condominium
association should have given the bankruptcy estate credit for this remaining amount.

®2Mr. Engman’ s bankruptcy proceeding has taken a tortuous path. He commenced his proceeding
on December 26, 2001 as a Chapter 7 case. However, he filed a motion to convert the case to a Chapter 13
proceeding shortly thereafter. On March 26, 2002, | granted Mr. Engman’ s motion to convert hiscaseto a
Chapter 13 but | also granted the UST’ s motion to immediately re-convert the case to a Chapter 7 pursuant
to Section 1307(c) on the basis that the contemplated Chapter 13 proceeding was not in good faith. Mr.
Engman appeal ed the re-conversion order and the district court, stting as an gppellate court, reversed and
remanded that order on March 27, 2003. The consequence of thedistrict court order wasthe reinstatement
of the Chapter 13 proceedingand theattendant displacement of the Chapter 7 trustee. However, Mr. Engman
voluntarily consented to the re-conversion of his bankruptcy proceeding to aChapter 7 on October 7, 2003.
It was the October 2003 re-conversion of the case to Chapter 7 which prompted the Trustee to renew his
effortsto liquidate the lots and it was his renewed efforts which in turn prompted his further investigation
regarding the condominium association’s claimed liens against those | ots.
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August 2004, well after the Trustee had reached his agreement with the condominium association,
that the requested information was finally delivered to the Trustee.

Mr. Rypmadid providethe Trustee with hisown summary of thecondominium association’s
lien claim in aJanuary 29, 2004 letter to Mr. Ver Merris. While Mr. Ver Merris testified that it
would have been nice to have had all of the supporting documentation at that time, the Trustee
elected instead to resolve the lien claim based upon what information he did have. Again, the
Trustee's February 2004 decision was to pay in full the $101,042 claimed by the Sun-DaGo
condominium association on account of itsliens.

The Trustee clearly took a “their word/his word” approach when he evaluated the
condominium association’s claimed liens in February 2004. Mr. Ver Meris testified that he was
comfortablerelyingontheaccuracy of what Mr. Rypmacontended represented thelegitimate claims
againg Mr. Engmanand theunsold|ots. For example, Mr. Ver Merristestified that he had no reason
to challenge the attorneys fees claimed by the condominium association based upon Mr. Rypma's
representation that there had been alot of litigation with Mr. Engman over the dues assessed against
hislots.

On the other hand, the Trustee did not give much credence to what Mr. Engman had to say
because of the Trustee’ sprior experiences with Mr. Engman in this case.®® Moreover, the Trustee

had documentation wherethe state district court awarded the FY 98through FY 00 dues™ and where

®Mr. Ver Merris, who made this comment about Mr. Engman’ s credibility, did not elaborate upon
what had previoudy transpired. However, | do observe that there have been a number of contentious
heari ngs between Mr. Engman and the Trustee over the course of Mr. Engman’ s bankruptcy proceeding and
each party has been critical of the other in many of these hearings.

®Mr. Rypmahad in his January 29, 2004 letter provided the Trustee with a“ Second Amended Final
Judgment” dated January 4, 2000 from the state digrict court which awarded the condominium association
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Mr. Engman otherwise appeared to be acceding to the propriety of these assessments. Finaly, the
other co-ownersof theunsoldlots(i.e., Mr. Engman’ sgrown daughters) had advised the Trusteethat
they did not want to contest the condominium association’s claimed liens.

However, the soundness of the Trustee's evaluation is undermined by the master deed and
the accompanying association bylaws. For example, the condominium association’ sclaim for dues
againg Mr. Engman and his former wife as co-owners of the unsold lots was premised on the
association’ sbelief that they were to betreated no differently than any other |ot owner with respect
to annual dues. Indeed, Mr. Ver Merristestified that he made this same assumption based upon his
own experience as atreasurer of alocal park association.

However, Art. V.5. of the association bylaws clearly provides that the developers of the
project (i.e., Mr. Engman and his former wife) were not to be assessed dues as if they were just
another lot owner. Indeed, theevidence presented at the hearing established that the association may
have over-assessed Mr. Engman and then the bankruptcy estate by as much as $6,626 for FY 98
through FY 04. The Trustee has offered no explanation asto why thisissue was not raised with the
Sun-Da-Go condominium association in early 2004 when the Trustee was making his decision as
to how to resolve its daimed lien. Mr. Ver Merris testified that he had read the master deed and
association bylaws when they were first received in 2002 and that he also had at |east some of the

association’s revenue and expense records at tha time. Nonetheless, it does not appear that the

“$4,500 for assessments from 1997-1999" against Mr. Engman. However, Mr. Rypma did not advise Mr.
Ver Merrisinthat letter that the judgment had been reversed on appeal. Mr. Ver Merrishimsdf testified that
he was otherwise unaware of the reversal because the appellate court order wasnot inthe state district court
file when he reviewed it.
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Trusteecritically evd uated thisissue when he settled with the condominium association in February
2004.

The Trustee's duty as a fiduciary to exercise care in his resolution of disputes with third
parties requires him to consder “dal materid facts reasonably available.” In re Dalen, 259 B.R. at
609 (quoting from Brehm v. Eisner, 746 A.2d 244, 264 n. 66 (Del. 2000)). In thisinstance, the
Trustee acceded to the condominium association’ slien claim without critically examining thelegal
documentation necessary to establishitsvalidity. Asaresult, heoverlooked material issuesthat bear
directly on what amount was to be paid to the Sun-Da-Go condominium associ ation.

| note at this juncture that the ramifications of the Trustee' sfailureto criticaly evaluate the
association bylaws extends beyond just the potential $6,626 savings in dues owed by Mr. Engman
and the bankruptcy estate. First, the adjustment in dueswould have a so resulted in acorresponding
adjustment in the interest claimed. Thisadditional adjustment could have been as much as $2,200.
Second, and moreimportant, the attorneys fees asserted by the association, which represent nearly
athird of the condominium association’s $101,042.90 claim, are also rendered suspect. Thereisno
guestion that the association is entitled under its bylawsto recover actual attorneysfeesincurred by
itin collection of dues and other assessments against the various |ot owners. However, that right is
premised upon the fees being incurred in connection with the collection of dues properly assessed.
In other words, aplaintiff may not recover attorneysfeesif the plaintiff’sunderlying cause of action
is itself unsuccessful. See, e.g., M.C.R. 2.625(A)(1), (B)(2), and (B)(4). There is aready the
guestion of whether the association’ s attorneysfeesattributable to its unsuccessful effortsto contest

Mr. Engman’ sapped s of both state district court ordersare properly includedinitslien claim. That
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the association apparently had no right to collect amaterid portion of the duesin thefirst place puts
into question whether any of the $30,597 attorneys feesis owed at al.®

It is also important to remember that the Trustee's chalenge of the condominium
association’s claim for dues, interest and attorneys fees did not have to be ironclad. Indeed, Mr.
Engman’s objection would have been blunted had the Trustee reached a compromise with the
condominium association with respect to its clam. However, the record establishes that the
Trustee' s pursuit of acompromise was nominal at best. The Trustee simply accepted at face what
the condominium association’s attorney chose to provide him in late 2003 and early 2004 as the
amount claimed by the association for unpaid dues and related costs.

TheTrusteeal so passed over the opportunity to bargain down the condominium association's
$31,180 claimto compl etethe project. Asalready discussed, the condominium association’ sability
to add this claim to itslien was suspect. In addition, the claim may have been high given that Mr.
Engman had procured an earlier quote for amuch lesser amount and that the road had been subject
to eight years of use when the condominium association procured its quote. Again, it was not
necessary that these questions concerning the association’s remaining $31,180 claim be resolved
ultimatelyinthebankruptcy estate’ sfavor. It wasenough that they represented | egitimate bargaining
chips for the Trustee to use in conjunction with his discussions concerning what had to be paid to

the Sun-Da-Go condominium association in order for it to release its liens againg the subject lots.

®Mr. Erland, one of Mr. Engman’ sformer attorneys, testified that it was his understanding that the
condominium association’ s attorneyswere representing the association on acontingency basis. If true, then
that fact might also have a bearing upon how much the condominium association could ultimately recover
from Mr. Engman as its actual attorneys fees.
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The Trustee, in his defense, did argue that there were other factors which justified his final
agreement to pay in full what the condominium association claimed asitsliens. However, none of
them are sufficiently compelling to excuse his failure to press the condominium association for a
resolution of its liens based upon some reduced amount.

The primary concession that the Trustee was able to gain from the condominium association
waswhat the Trustee characterized asthe association’ sagreement to assumethe bankruptcy estate€ s
dutiesand responsibilitiesasaco-devel oper of the project. AccordingtotheTrustee, thisconcession
was valuable not only becauseit relieved him of thisresponsibility but also because it eliminated a
lingering question the Trustee had as to his authority to complete whatever tasks remained in the
development of the condominium project. See, 11 U.S.C. 8 721. However, what was exactly agreed
upon between the condominium association and the Trustee with respect to the remaining
responsibilities of the developer is unclear. All that evidences this agreement is a one sentence
statement by Mr. Ver Meris and a one sentence response by Mr. Rypma, the condominium

association’ s attorney inaFebruary 2004 exchange of letters.®® What is clear from this exchangeis

®Mr. Ver Merristestified that the agreement ismemorializedin two lettersexchanged between Mr.
Rypma, the Sun-Da-Go condominium associaion’ sattorney, and him. Both |etters are dated February 16,
2004. See, Engman Ex. 31 and 32.

Mr. Ver Merris' |etter stated:
Before making such paymentsto the Sun-Da-Go Association, however, we
want to be assured that the Association will then be responsible for
compl etingthevariousmattersdescribedinyour correspondence, including
completion of the boat launch, dock, resurfacingthe asphalt road, and other
outstanding work which needs to be performed to complete the
development.

Mr. Rypma s responsive letter stated:
We agree with your assessment that in the event that Sun-Da-Go
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that the condominium association would engage a contractor to perform the work contemplated in
the $31,180 quote attached to Mr. Rypma s January 29, 2004 letter to Mr. Ve Merris. In other
words, the Sun-Da-Go condominium association agreed that it would assume responsibility for
completing the boat launch and the dock and for repairing and resurfacing the road.

Wheat isnot clear iswhether the agreement al so contempl ated the condominiumassociation’s
assumption of all other existing and future devel opment responsi bilitiesthe bankruptcy estate might
have with respect to the project. For example, one of Mr. Engman’s former attorneys had advised
the Trustee as early as September 2002 that the developers documentation of the project was still
incompl ete because of problems with thelot lines. It further appears that this problem remained
unresolved when the Trustee struck his agreement with the condominium association in February
2004. Thereis no reference to this remaining responsibility in the brief written exchange which
evidences the agreement reached. While the Trustee would certainly argue that the February 2004
letter agreement wasintended to resolve dl issues concerning the bankruptcy estate’ srespongbility
asthe developer of the project, thereis clearly room for the condominium association to argue that
thetwo sentencesthat represent thisagreement should be narrowly construed and that the bankruptcy
estate continues to be responsible for other remaining devel opment issues outside the completion

of the boat launch, dock, and road.

Associationispaid 1/9th of the total amount it isowed for each of the nine
remaininglots, asthelotsaresold, that Sun-Da-Go A ssociation would then
be responsible for completing the various items identified therein (boat
ramp, paving roads, etc.) andthe Trusteeand Linda L everich (or her estate)
would be relieved of such responsibility going forward as joint
“developers.”
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The value of the agreement reached is therefore questionable. At best, the Trustee faces
future litigation with the Sun-Da-Go condominium association with respect to the unresolved lot
lines and whatever else may arisein the future that is unrelated to the boat launch, dock, and road.
At worst, the Trustee has negotiated nothing more than an agreement for Sun-Da-Go to use the
bankruptcy estate’ smoney to compl ete those remaining itemswhich the Trustee himself could have
completed for perhaps a much lesser amount.®’

The Trustee also asserted that time constraints required him to resolve whatever disputes
there might be with respect to the condominium association’s daimed lien on termsless favorable
than what otherwise might be justified. There isno question that the Trustee saw an advantage in
securingaconsensual rel ease of the condominium association’ sclaimed liensagai nst the unsold lots
in which the bankruptcy estate held an interest. However, the record does not establish that this
advantage warranted adecision to pay in full all that the condominium association claimed wasits
due. Whilethe Trustee did have prospective purchasersfor six of the nine remaining lots when he
made his agreement with the condominium association, the evidence does not support the
contention that these sales had to be closed immediately in order to realize their value. It appears
that the Trustee had time, if he so el ected, to litigate the condominium association’ slien claim. One

of the functions of this court isto offer aforum where such issues can be adjudicated quickly so as

®"The Trustee assumes that he, as the representative of the bankruptcy estate, lacked the authority
to contract for the completion of the boat launch, dock, and road as demanded by the condominium
association. However, | cannot discern from the record before me why these activities could not have been
authorized by giving the Trusteelimited authority to operate pursuantto 11 U.S.C. 8 721 if infact the Trustee
did not already have the inherent authority under 11 U.S.C. § 704 to perform these tasks. Mr. Ver Merris
also testified that, to the best of his knowledge, the Trustee had not made an independent assesament as to
what was necessary to complete these items and that the Trustee had not attempted to obtain other quotes
for the work demanded by the condominium association.
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to preserve the vaue of the bankruptcy estate’s property. There is also nothing in the record to
support the contention that equally suitable buyers could not have been found at the conclusion of
such litigation. Indeed, the record establishes that two of the three buyers remain even though the
contemplated sales to them have yet to close.

TheTrusteea so alluded to titleissues asareason for reaching the agreement he did with the
Sun-Da-Go condominium association. One obvious issue is that a buyer would want to purchase
theentirelot and the bankruptcy estate had only ahalf interest to convey. The Trustee overcamethis
problem by securing from the co-owners their consent to the sales.® In fact, the current co-owners,
who, again, are Mr. Engman’ sdaughters, specifically instructed the Trusteeto pay the condominium
association “exactly 50% of the $101,042.80 owed Sun-Da-Go, for a total of $50,521.40 . . .
regardless of any future settlement or judgment regarding John Engman’ sdispute of the Sun-Da-Go
bill.”® Therefore, the Trustee did run the risk of the bankruptcy estate paying all future attorneys
feesif he chose to continue contesting the condominium association’s claimed lien. However, the
bankruptcy estate also stood to benefit entirely from whatever reduction the Trustee could securein

the overall amount claimed by the association.”

®*The Trustee did have the right to compel the sale of the other half as well pursuant to 11 U.S.C.
8§ 363(h). However, procurement of that authority required the commencement of an adversary proceeding
against Mr. Engman’ s daughters. Fed.R.Bankr.P. 7001(3).

#*December 10, 2004 | etter from Stephanie Scruggsand Sari Jousmato Larry Ver Merris, Trustee's
Ex. H.

I, for exampl e, the condominium associ ation had agreed or had been compelled to reduceitsclaim
from $101,042.80 to $80,000, $50,521.40 of this amount would have been paid from the daughters share
of the proceeds and only the difference (i.e., $29,478.60) would have been paid fromthe bankruptcy estate’ s
share.
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The other title issue raised by the Trustee relaes to the apparent refusal of some title
companiesto “insure over” on recorded liens notwithstanding theissuance of an order pursuant to
11 U.S.C. 8 363(f). Inthisinstance, | had ordered that the bankruptcy estate’ sinterest in all of the
subject lots be sold free of al liens, including the liens claimed by the Sun-Da-Go condominium
association. The Trustee nonethel ess argued that he had no choicebut to procure the condominium
association’s consent at whatever cost because of this apparent title company practice. However,
the Trustee did not establish that in fact the title insurance company he intended to use in closing
these particular transactions was among those which had adopted this position. Nor did the Trustee
establish that there was no other alternative to resolving this potential impasse. For example, it is
conceivable that the Trustee could have negotiated a reduced lien claim with the condominium
association and therefore sill have procured the desired consent for purposes of title insurance.
Whether the Trustee could have achieved thisresult will never be known because the Trustee chose
instead to ssimply pay Sun-Da-Go’ s clamed lien without contest.

Finally, the Trusteeidentified the condominium association’ sagreement to accept $11,226.98
per ot as an advantage becauseit permitted the bankruptcy estate to retain a portion of the proceeds
from each sale as opposed to having to wait until its lien was first paid in full. However, there is
nothing in the record to suggest that the Trustee would not have gained this same concession from
the condominium association had he challenged itsclaim and then negotiated. Moreover, apart from
time-value considerations, the value of this particular concession isnominal on the assumption that
the lotswill hold their value over the foreseeable future.

Tosummarize, the Trusteedid offer variousrational esfor reaching the agreement hedidwith

the Sun-Da-Go condominium association concerning its lien clam. However, these rationales
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cannot justify his decision to pay in full what the condominium association claimed as due on
account of itsliens. A bankruptcy trustee should be given consderable leeway by the court in his
or her decision-making and, therefore, Rule 9019(a) approval of a settlement reached should be
given so long as good business judgment was exercised in reaching that settlement. However, the
Trustee's oversight of critical issues relating to the validity and amount of the condominium
association’ slien claim, coupled with hisdecision to forgo any seriouseffort to negotiateareduction
of that claim, places the settlement agreed upon by the Trustee outside the bounds of what an
informed business person would have accepted.”

IvV. CONCLUSION

Therefore, for the reasons stated in this opinion, the Trustee’'s request to approve his
agreement to settle Sun-Da-Go condominium association’s claimed lien in full as set forth in that
request isdenied. The court will issue a separate order consistent with this opinion.

s

Hon. Jeffrey R. Hughes
United States Bankruptcy Judge

Signed this 23rd day of September, 2005
at Grand Rapids, Michigan.

| acknowledgethat | havenot, asmany courtsdo, eval uated the Trustee' sdecision by simply listing
either the W.T. Grant or the Drexel Burnham criteriaand then checking off each item in order. Checklists
aretoo mechanical. They divert attentionto treeswhen it istheforest which ultimately must be consdered.
Dalen, 259 B.R. at 613-14. Sufficeitto say that | have taken into consideration the factors enumerated in
W.T. Grant and Drexel Burnhaminmaking my overall assessment of whether the Trustee hasexercised good
business judgment or not in reaching the settlement he did with the condominium association.
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