UNITED STATESBANKRUPTCY COURT
FOR THE WESTERN DISTRICT OF MICHIGAN

InRe

MELINDIA JACKSON, Case No. SK 02-14533
Chapter 7
Debtor.

OPINION

This matter has come before the Court on aMation for Lift of Stay under 11 U.S.C.
8362(d)(1) and (2) filed by Settlement Capital 1997 Organization, Inc.

This Court has jurisdiction to decide this Motion under 28 U.S.C. 81334. Thisisacore
proceeding under 28 U.S.C. §157(b)(2)(G).

On September 8, 1987, Mdindia Jackson (Debtor) settled atort claim arising from an accident
that occurred on or about December 8, 1984. In connection with the settlement, the Debtor received
$45,000.00 and entered into a Release and Indemnity Agreement (Settlement Agreement) with
Transamerica Insurance Company (Transamerica Insurance). As afunding mechanism, Transamerica
Insurance bought an annuity from Transamerica Annuity Service Corporation (Transamerica Annuity)
for the baance of the clam. The obligation to make the future periodic payments under the Settlement
Agreement was then assgned to Transamerica Annuity.

Pursuant to the Settlement Agreement, the Debtor was to receive $300.00 per month for life,
with 30 years guaranteed, from September 25, 1987 through September 25, 2017. In addition, the

Debtor was to receive alump sum payment of $5,000.00 on September 25 in the years 1993, 1997,



2002, 2007, 2012 and 2017.

On or about September 24, 1997, the Debtor entered into a Purchase and Sale Agreement
(Purchase Agreement) with Settlement Capital 1997 Organization, Inc. (Settlement Capitd) to “<dll,
assign, trandfer, convey and ddiver” her rights to the periodic payments under the annuity, in exchange
for alump sum payment of $20,000.00. Under the Purchase Agreement, Settlement Capital would
receive the monthly payments due the Debtor from October 1, 1997 through September 30, 2007 and
the lump sum payments due the Debtor on each September 25 from 2002 through 2007.1 The
Purchase Agreement further granted a security interest to Settlement Capitd in dl payments made to
the Debtor under the annuity in order to secure the Debtor’ s obligations.

At the closing, Debtor executed a change of address card directing Aegon, the servicer of
the annuity payments, to send payments to the Debtor to a post office box which actudly belonged to
Settlement Capitd. By this method, Settlement Capita received payments from October 25, 1997 until
June 25, 2000.2 However, when Aegon discovered that the Debtor had sold her rightsin the periodic
payments, it stopped disbursing the funds. Aegon later started sending payments directly to the Debtor,
but once it became aware that Settlement Capita was asserting alega claim to the payments, Aegon
withhed dl payments placing them in escrow.

On December 27, 2002, Debtor filed bankruptcy under Chapter 7. Settlement Capitd filed its
Motion to Lift Stay on May 19, 2003. Debtor received her discharge on May 22, 2003.

Debtor admits she entered into a contractual agreement with Settlement Capital. She clams,

1By our caculaions, this equas approximately $66,000.00.
2By our calculaions, Settlement Capital received roughly $9,900.00.
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however, the Purchase Agreement was void because the annuity conformed with IRS 8§104(8)(2) and
8130(c) and the payments could not be accelerated, increased, decreased, anticipated, assigned or
used as collaterd for aloan.

The Debtor further contends that Texas and Michigan law both prohibit conveyance and
assgnment of annuity payments from an insurance contract. In addition, the Debtor clamsthat she
purchased a cashier’ s check in an amount sufficient to pay Settlement Capital the amount owed, but it
has not been cashed.

More compelling however, is Debtor’ s argument that Settlement Capita should have filed a
complaint to determine the dischargeablity of the debt, but failed to do so in the required time period
and the clam is now time barred.

Settlement Capital arguesthat it is not seeking to take any action againgt property of the
bankruptcy estate because it seeks to enforce its rights and remedies under the agreement between it
and the Debtor. The annuity does not contain anti-assgnment or anti-encumbrance provisons and
therefore the agreement cannot be void ab intio as the Debtor contends.

In addition, Settlement Capital disputes the argument that assgnments of thiskind are invdid in Texas
and Michigan.

Findly, Settlement Capital clamsthat it is not seeking to have the debt determined
nondischargeabl e because the payments due from Transamerica Annuity assigned to Settlement Capital
are not the property of the bankruptcy estate but are property of Settlement Capital. Consequently,

thereisno “debt” to be discharged because the transaction was a purchase and a sae, not aloan.



Choice of Law

The Settlement Agreement does not contain a choice of law provison. Nonethdless, the
Agreement was executed in Michigan in connection with a lawsuit then pending in Michigen. Thusit
gopears that Michigan law should apply to disputes arisng from the Settlement Agreement. In contradt,

the Purchase Agreement specificaly providesthat it be construed according to the laws of Texas.

The Procedura Debate

The Debtor argues that Settlement Capital hasfiled this Mation to Lift Stay becauseit falled to
timely file acomplaint to determine dischargeability under 11 U.S.C. 8523(a)(4) or (6) or both.
Therefore Debtor argues, because Settlement Capitd is attempting to enforce its clam through the back
door, it should be refused entry atogether and its Motion should be denied.

Although the dlegations made by Settlement Capita initidly sound in fraud and/or converson,
the actions of the Debtor and the arguments made by Settlement Capital combineto tel adightly
different story, thus breathing life into the adage, “It is the circumstances and proper timing that give an

action its character and make it either good or bad.” Plutarch, Plutarch’'s Lives, Volumell, Agesilaus,

66 (Arthur Hugh Clough, ed., Random House, 1992).

It is clear to the Court that the Debtor’ sintent at the time of the Purchase Agreement wasto
transfer 120 monthly payments and Six lump sum payments to Settlement Capitd, by effecting a
“qudified assgnment” within the meaning of 26 U.S.C. 8130(c). Thisisinferred primarily through the
actions of the Debtor, namely, her execution of the Purchase Agreement and the change of address

cardsto the post office box owned by Settlement Capital; and the Debtor’ s offer to Settlement Capital
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(which was not accepted) to pay what she beieved to be the balance of the debt. A qudlified
assignment is aso evident in the structure of the transaction itself and the numerous references to the
Internal Revenue Code.

Likewise, Settlement Capitd has condstently maintained that it purchased, rather than
was assigned, the rights to payment owned by the Debtor. Since Settlement Capitd’s claim is one of
outright ownership of a portion of the annuity, there was no debt to be discharged by the Debtor.

However, between the time that Aegon ceased sending payments to the post office box and
before it started placing the paymentsin escrow, the Debtor received payments which she never
forwarded to Settlement Capitd. These monies, dlegedly converted by the Debtor, would be properly
the subject of a nondischargesbility claim.® Because the bar date for filing a nondischargesbility
complaint was March 28, 2000, Settlement Capital is now precluded from pursuing the Debtor for
these amounts.

Settlement Capitd admitsthat dthough it initidly filed a Uniform Commercid Code - 1
financing statement, it subsequently lapsed and no continuation statements were ever filed. Due to this
oversght, Settlement Capital can no longer proceed againgt the Debtor as a secured creditor in State
Court. Insteed it must share in the digtribution with other unsecured clamantsif in fact it hastimely filed
aclam in the bankruptcy. Otherwisg, this portion of Settlement Capitd’ s clam has been fully
discharged in the bankruptcy.

Asfor the amount held in escrow by Aegon and its right to future payments, Settlement Capitd

3The Court has never been advised as to the dollar amount of those payments.
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is correct to bring attention to thisissuein aMotion to Lift Stay.

The Nature of the Settlement

When the Debtor agreed to recelve payments over timein a structured settlement, she was
permitted to exclude from her grossincome for federd tax purposes, both the money received as
persond injury damages and the investment income she would have received had she invested the sum
hersdlf. The excluson from income for damages received on account of persond injury appliesto each
monthly payment recelved under a structured settlement, provided that the taxpayer does not have
actua or congructive receipt or the economic benefit of the lump-sum amount that was invested to
yield that monthly payment. 26 U.S.C. §104.

In conformity with these tax principles, the Debtor agreed that she would have no ownership
interest in the annuity issued by Transamerica Annuity and that Transamerica Insurance would purchase
the annuity to fund the settlement. Consequently, the purchase of the annuity is merely a matter of
convenience to Transamerica lnsurance and does not give the Debtor any right in the annuity itself. See

Western United Life Assurance Co. v. Hayden, 64 F.3d 833, 840 (3" Cir. 1995)(quoting Rev. Rul.

79-220, 1979-2 C.B. 74).
However, even though the Debtor does not have ownership of the annuity or the right under the
contract to assign the annuity payments, she may have the right to assgn Transamerica Annuity’s

obligation to make periodic payments under the Settlement Agreement.* “Thisdigtinction iscrucid.” In

“Under Michigan law, an annuity contract does not come within the definition of a*“policy of
insurance.” See M.C.L. 8500.4000 et seq.; Wonsey v. Life Insurance Company of North America, 32
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re Brooks, 248 B.R. 99, 103 (Bankr. W.D. Mich. 2000).

The Income Stream and the Bankruptcy Edtate

Initidly at issue then, is whether that portion of the annuity assigned or sold by the Debtor to
Settlement Capitd was part of the “legal or equitable interests of the debtor in property at the
commencement of the case.” 11 U.S.C. 8541(a)(1).

What condtitutes estate property is said to be a question of federd law. CharlesR. Hall

Motors, Inc. v. Lewis (In re Lewis), 137 F.3d 1280 (11™ Cir. 1998). However, property rights and

interests are defined by State law. Butner v. United States, 440 U.S. 48 (1979). Consequently, we must

look to state law to determine whether the Debtor had alegal or equitable interest in the annuity on the
filing date, such that the income from it is treated as estate property. In order to do this, we must
determine whether the Debtor vaidly assgned her interest and the ownership of the annuity payments.
The Debtor’ s arguments focus on the anti-assgnment clause found in the Settlement
Agreement. She argues that she lacked authority to assign the monthly payments even though she
ignored this provision when she executed the Purchase Agreement. This attempt to reverse the
transaction with Settlement Capitd is both disngenuous and not supported by applicable law.

Asagenerd rule, contract rights and duties are assgnable. Board of Trustees of Michigan

State University v. Research Corp., 898 F.Supp. 519 (W.D. Mich. 1995); Selby v. Ford Motor Co.,

405 F.Supp. 164 (E.D. Mich. 1975), aff'd 590 F.2d 642 (6™ Cir. 1979); Rodgersv. Torrent, 111

F.Supp.2d 939 (E.D. Mich. 1998).



Mich. 680 (1897); Grand Traverse Convention and Visitor’s Bureau v. Park Place Mator Inn, Inc.,

176 Mich. App. 445 (1989); Restatement (Second) of Contracts 8317 (1979).

Notwithstanding this generd rule, Michigan law recognizes certain classes of contracts as
inherently nonassignable in their character, such as promisesto marry, or engagements for persond
sarvices, requiring skill, science, or peculiar quaifications. That certain contractud rights and duties,
such as those typicaly found in persond services contracts, cannot be assigned without the consent of

the other party isawell-established rule of law. Detroit Postage Stamp Services Co. v. Schermack,

179 Mich. 266 (1914); Hy King Asociates, Inc. v. Bersatech Manufacturing Industries, Inc., 826 F.

Supp. 231 (E.D. Mich. 1993); Northwestern Cooperage & Lumber Co. v. Byers, 133 Mich. 534

(1903); Logical Networks, Inc. v. Murdock , 2002 WL 31187877 (Mich. App.).

The Settlement Agreement here does not fdl into the category of a personal services contract.
Neither contracting party relied on the particular skills or abilities of the other party. The Debtor smply
agreed to release her tort claims and to dismiss the state court action and Transamerica Insurance,
through Transamerica Annuity, contracted to make monthly payments to the Debtor until 2017.

The Debtor urges the Court to determine that the anti-assgnment clause in the Settlement
Agreement renders ingpplicable the generd rule that contract rights and duties are assignable. We find
however, that Michigan law mandates application of the generd rule. Thisfinding is based on the theory
that once a party to a contract performsits obligations to the point that the contract is no longer
executory, its right to enforce the other party’ s liability under the contract may be assigned without the

other party’ s consent, even if the contract contains a non-assgnment clause. Detroit, T. & I.R. Co. v.

Western Union Telegraph Co., 200 Mich. 2 (1918), cert. denied, 247 U.S. 517 (1918); Board of




Trustees of Michigan State University v. Research Corp., 898 F. Supp. 519 (W.D. Mich.1995).

An executory contract is*a contract that remains wholly unperformed or for which there
remains something till to be done on both sides” Black’s Law Dictionary (8" ed. 2004). With respect
to the Debtor’ s contractud obligations, the Settlement Agreement is not executory. Immediately upon
executing the Settlement Agreement, the Debtor released her claims againgt the tate court defendants
and dismissed her lawsuit with prgudice. As of the date of the Debtor’ s agreement with Settlement
Capita, the Debtor had fully performed the duties required of her.

Therefore, the Debtor, having held up her end of the bargain with Transamerica Insurance, had
every right to partiadly assign her interest in the annuity to Settlement Capitd, irrespective of the anti-
assgnment clause. “The modern trend with respect to contractua prohibitions on assgnmentsisto
interpret them narrowly, as barring only the delegation of duties, and not necessarily as precluding the

assgnment of rights from assignor to assignee” Wonsey v. Life Insurance Company of North

America, 32 F.Supp.2d 939, 943 (E.D. Mich. 1998). “Unless the circumstances indicate the contrary,
acontract term prohibiting assgnment of ‘the contract’ bars only the delegation to an assignee of the
performance by the assignor of aduty or condition.” Restatement (Second) of Contracts 8322(1)
(1979). Consequently, we must rgject the Debtor’ s argument that she lacked legd authority to assign

her interest in the annuity.

The Ownership of the Annuity Payments

Next, we address the issue of ownership of the annuity payments. There is no dispute that the

Debtor effectuated apartial assgnment of her interest in the annuity to Settlement Capita. However,



the Debtor contends that the transfer gave Settlement Capitd creditor Satus rather than ownership of
the payments.

The Purchase Agreement establishes the relationship between Settlement Capital and the
Debtor.> Theintent of the parties is dbundantly clear, as the Purchase Agreement is replete with
references to a sdes transaction. The first and most obvious indication that the partiesintended a
purchase and sdeis that the Agreement is entitled “Purchase and Sdle Agreement.” In Section 1.1 it is
dated: “ Sdller agreesto sdl, assgn, transfer, convey and deliver . . .” Section 4.6 says. “It isthe
intention of the parties hereto that the provisons of this Agreement condtitute a purchase and sde of dl
the Sdler’srights. . .”

Consequently, it is our inescapable conclusion that the Debtor sold her interest in the annuity to
Settlement Capitd, as opposed to pledging it as collaterd for aloan. That Transamerica lnsurance is
the technical owner of the annuity does not change the outcome. What the Debtor sold to Settlement
Capitd was her entitlement to a portion of the annuity’ s income stream. As such, the payments due to
Settlement Capita under the Purchase Agreement are not property of the estate.

In conclusion, we find that the Debtor had authority to, and in fact did, transfer her interest in
the annuity. Further, that portion of the annuity’ sincome stream purchased by Settlement Capital from

the Debtor is not property of the estate. Consequently, to the extent that the Automatic Stay wasin

*Texas law governs the Purchase Agreement. In Texas, “ The primary concern of acourt in
congtruing awritten contract is to ascertain the true intent of the parties as expressed in the ingrument.”
National Union Fire Insurance Co. v. CBI Indudtries, Inc. 907 SW.2d 517 (1995); Greenwood
Insurance Group, Inc v. United States Liability Insurance Co., 2004 WL 1351411 (Tex.App.- Hous. 1
Dig.)
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effect asto these funds, it is now lifted. However, payments made by Aegon directly to the Debtor after
the Purchase Agreement with Settlement Capitd was in effect, are no longer reachable, as a complaint
to determine dischargeability was not filed before the expiration of the bar date. Consequently, these
amounts have been discharged by the bankruptcy.

Dated: June 23, 2004

Honorable Jo Ann C. Stevenson
United States Bankruptcy Judge
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UNITED STATESBANKRUPTCY COURT
FOR THE WESTERN DISTRICT OF MICHIGAN

InRe

MELINDIA JACKSON, Case No. SK 02-14533

Chapter 7
Debtor.

ORDER

At asesson of said Court, held in and for said Didrict, at the United
States Bankruptcy Court, Federd Building, Grand Rapids, Michigan,
this 23 day of June, 2004.

PRESENT: HONORABLE JO ANN C. STEVENSON
United States Bankruptcy Judge

NOW, THEREFORE, IT ISHEREBY ORDERED asfollows:
1. Settlement Capitd’s Motion to Lift Stay is GRANTED in part and DENIED in part;

2. The automatic stay islifted in order for Settlement Capita to proceed to collect
future payments not yet received by Settlement Capita in order to fulfill its agreement entered into with
the Debtor and any and al amounts currently held in escrow by Aegon,

IT ISFURTHER ORDERED that a copy of this Opinion and Order shdl be served by first-

class United States mail, postage prepaid upon Sandra Hamilton, Esg., Settlement Capital 1997
Organization, Inc., Mdindia Jackson and Kerry Hettinger, Esq.



Dated: June 23, 2004

Honorable Jo Ann C. Stevenson
United States Bankruptcy Judge

Served as ordered:




