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The trustee in these Chapter 7 proceedings has objected to the claimed exemptions of
property owned by the debtors pre-petition as tenants by the entirety with their non-filing spouses.
Trustee' s objection is sustained in part and denied in part. | conclude that the commencement of
these bankruptcy proceedings severed the entireties estates. Consequently, each bankruptcy estate
holds an undivided half interest in the subject property as a tenant in common with the non-filing
spouse. The allowed Section 522(b)(2)(B)* exemption in each case will be the difference between
thevalue of the bankruptcy estate’ sundivided half interest and the amount of joint obligations owed
by each debtor and hisor her non-filing spouse. Trusteeshall administer whatever non-exempt value
there isin the subject property for the benefit of all creditors.

BACKGROUND

Bonnie May Spears

Bonnie May Spearsfiled her petition for relief under Chapter 7 of the Bankruptcy Code on
January 21, 2003. James W. Boyd, a panel trustee, was appointed to administer the estate created
when her petition wasfiled.

Ms. Spearsismarried. Included among the assetsMs. Spearsowned immediately beforethe
commencement of her Chapter 7 proceeding is an interest in red property located in Tustin,
Michigan. She identified the Tustin property in her schedules as being owned as a tenant by the
entirety with her non-filing spouse. She also indicated that the value of her interest in the property

is$70,000? and that her interest is unencumbered. Ms. Spears claimsthat her entireinterest in the

11 U.S.C. § 522(b)(2)(B). The Bankruptcy Code is set forth in 11 U.S.C. 88 101-1330. Unless
otherwise noted, al further statutory references are to the Bankruptcy Code.

2Schedule A requiresthe debtor to provide the value of only thedebtor’ sinterestin the real property
identified in that schedule. However, it iscommon in this district for the debtor to provide the value of the
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Tustin property isexempt.? Sheassertsthat herinterestin the Tustin property is“NOT PROPERTY
OF ESTATE. SEE IN RE: TRICKETT.”* She aso relies upon Mich. Comp. Laws Ann. §
600.6023(1)(h) as abasis for the exemption of her interest in this property.

On March 10, 2003, Trustee filed atimely objection to Ms. Spears’ claimed exemption of
her interest in the Tustin property. The rdevant portion of his objection states

5. The Trustee objects to the Debtor’ s exemptions based on the
following:

a The Debtor seeks to exempt the entire $70,000.00
value. Upon the filing of the Bankruptcy Case, the tenancy by the
entireties isterminated and the property is then owned as tenancy in
common between the Bankruptcy Estate and the Debtor’ s non-filing
spouse. Since the property is owned as a tenancy in common, the
Debtor istherefore limited to exempting at most half of the value of
the property, but more probably $3,500.00 as set forth in MCL
600.6023.

b. MCL 600.6023(1)(h) dlows the exemption by a
Debtor of amaximum of $3,500.00. The Debtor in this case seeksto
exempt $70,000.00 and such exemption is impermissible under the
state as cited.

property as a whole even when the debtor owns only afractional interest in the property. For purposes of
this opinion, | am assuming that the $70,000 Ms. Spears has ascribed as the value of her interest in the
property is in fact the combined value of her own interest and her husband's interest in the property.
Consequently, the value of the interest that Ms. Spearsis claiming as exempt is actually some fraction of
$70,000. | am making the same assumption with respect to each of the exemptions claimed by the other
debtors.

Trustee will need to verify whether my assumption is correct or not if he has not already done so.
In any event, the validity of my assumption has no bearing on my analysis of whether Trustee' s objections
to the claimed exemptions should be sustained or not. 1f my assumption iswrong, the only consequence will
be that the vdue available for Ms. Spears and the other debtors to claim as exempt will be larger.

¥Schedule C to Ms. Spears' Statement of Financial Affairs (Docket Entry No. 1).

*Michigan National Bank v. Chrystler (In re Trickett), 14 B.R. 85 (Bankr. W.D. Mich. 1981).
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C. If the Debtors [sic] seeks to exempt the property as
tenantsby the entiretieswithher husband, the above-referenced claim
of exemptionsisimproper because pursuant to In Re: Trickett 14 BR
85; 5 CBC 2nd 885 (Bankruptcy Western District of Michigan) and
In Re: Grosslight, 12 CBC 2nd 525; 757 F2d 773, a Chapter 7
Trustee is allowed to adminiger property held as tenants by the
entireties to the extent of any joint creditors.

Michael J. Sedgewick, Sr.

Michael J. Sedgewick, Sr., filed his petition for relief under Chapter 7 of the Bankruptcy
Code on January 31, 2003. Mr. Boyd was appointed to administer the bankruptcy estate created
when his petition was filed.

Mr. Sedgewick ismarried. Included among the assets Mr. Sedgewick owned immediately
before the commencement of his Chapter 7 proceeding isan interest in property located in Rapid
City, Michigan. Mr. Sedgewick identified the Rapid City property in his schedules as being owned
as atenant by the entirety with his non-filing spouse. He indicated that the value of hisinterest in
the property is $120,000. Healso indicated that hisinterest is subject to a $15,000 lien.®

Mr. Sedgewick claims that his entire interest in the Rapid City property is exempt.® He
assertsthat hisinterest in the Rapid City property is exempt pursuant to /n re Trickett, 14 B.R. 85,
with respect to individual creditors. He also reliesupon Mich. Comp. Laws Ann. § 600.6023(1)(h)
asabasisfor the exemption of hisinterest in this property. Finally, Mr. Sedgewick indicates that he

intends to reaffirm “joint debts.”

°*Schedule A to Mr. Sedgewick’s Statement of Financial Affairs (Docket Entry No. 1).
°*Schedule C to Mr. Sedgewick’s Statement of Financial Affairs (Docket Entry No. 1).
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OnMarch 10, 2003, Trusteefiled atimely objection to Mr. Sedgewick’ s claimed exemption
of hisinterest inthe Rapid City property. Theobjectionissimilarto the objection Trusteefiled with
respect to the exemption clamed by Ms. Spears.

Ronnie Lynn Gillis

Ronnie Lynn Gillisfiled his petition for relief under Chapter 7 of the Bankruptcy Code on
February 3, 2003. Mr. Boyd was appointed to administer the estate created when his petition was
filed.

Mr. Gillisismarried. Included among the assets Mr. Gillis owned immediately before the
commencement of his Chapter 7 proceeding is an interest in red property located in Hersey,
Michigan. He identified the Hersey property in his schedules as being owned as a tenant by the
entirety with his non-filing spouse. He also indicated that the value of his interest in the property
is $30,000 and that his interest is unencumbered.’

Mr. Gillis claims that his entire interest in the Hersey property is exempt. He asserted that
hisinterest in the Hersey property isexempt pursuant to 11 U.S.C. 8 522(b)(2)(B) and Mich. Comp.
Laws Ann. § 600.6018.°

On March 6, 2003, Trusteefiled atimely objection to the exemption claimed by Mr. Gillis
in the Hersey property. The objection is similar to the objection Trustee filed with respect to the

exemptions claimed by Ms. Spears and Mr. Sedgewick.

"Schedule A to Mr. Gillis' Statement of Financial Affairs (Docket Entry No. 1).
®Schedule C to Mr. Gillis' Statement of Financial Affairs (Docket Entry No. 1).
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Roger Alan Brehm

Roger Alan Brehm filed his petition for relief under Chapter 7 of the Bankruptcy Code on
March 26, 2003. Mr. Boyd was appointed to administer the estate created when his petition was
filed.

Mr. Brehmismarried. Induded among the assets Mr. Brehm owned immediately beforethe
commencement of his Chapter 7 proceeding is an interest in red property locaed in Wexford
County, Michigan. Heidentified the Wexford County property in his schedules as being owned as
atenant by the entirety with hisnon-filing spouse. He also indicated that the vaue of hisinterestin
the property is $84,000 and that his interest is unencumbered.’

Mr. Brehm daims that his entireinterest in the Wexford County property isexempt.® He
asserts that hisinterest in the Wexford County property is exempt pursuant to Hoyt v. Winstanley,
221 Mich. 515, 191 N.W. 213 (1922).

On May 22, 2003, Trustee filed atimely objection to the exemption claimed by Mr. Brehm
inthe Wexford County property. The objectionissimilar tothe objection Trusteefiled with respect

to the exemptions claimed by the other three debtors.

°Schedule A to Mr. Brehm’s Statement of Financid Affairs (Docket Entry No. 1).
*Schedule C to Mr. Brehm’s Statement of Financial Affairs (Docket Entry No. 1).
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Hearing

On August 1, 2003, a hearing was held concerning Trustee’ s objections to the exemptions
claimed by Ms. Spears and Messrs. Sedgewick and Brenm.** | had issued a scheduling order prior
to that hearing that identified three issues pertinent to the Trustee’ s objections:

1 Whether the filing of a bankruptcy petition by one
spouse but not the other resultsin a severance of the entireties estate

owned by the debtor and the non-filing spouse.

2. If aseverance occurs, whether actuarial factorswould
require the two undivided interests to be unequal in size.

3. If aseverance occurs, whether the debtor’ s undivided
interest in the property must still be administered for the exclusive
benefit of the debtor’ s and non-filing spouse’ sjoint creditors.
All of the parties filed pre-hearing briefs and | heard ord argument by all of the parties on
August 1, 2003. No proofswere offered. | took each of the objectionsunder advisement. All of the
partieswere given theopportunity tofile post-hearingbriefs. However, only Trusteeand Ms. Spears

availed themsel ves of this opportunity.

DISCUSSION

An*“estate” iscreated eachtimeabankruptcy proceedingiscommenced. 11 U.S.C. 8§541(a).

Like a corporation or a trust, a bankruptcy estate is a distinct legal entity. Farmer v. Crocker

1On July 14, 2003, Mr. Gillis amended his Schedul e C to change his exemptions from the so-called
state exemptions, 11 U.S.C. § 522(b)(2), to the so-called federal exemptions, 11 U.S.C. § 522(b)(1). The
Federal Rules of Bankruptcy Procedure provide that a debtor may amend his schedules to change the
exemptionsclaimed at any time. Fed.R.Bankr.P. 4003(a) and 1009(a). Conseguently, Mr. Gillis' amendment
to his Schedule C would appear to have rendered moot Trustee' s objection to his claimed exemption inthe
Hersey property pursuant to 11 U.S.C. § 522(b)(2). However, Mr. Gillis appeared at the August 1, 2003
hearingto contest Trustee’ sobjectiontohisexemptionasoriginally claimed notwithstanding hisamendment
to Schedule C. | have not excluded Mr. Gillisfrom this opinion because of his appearanceat the August 1,
2003 hearing.



National Bank (In re Swift Aire Lines, Inc.), 30 B.R. 490, 495 (9th Cir. BAP 1983); In re Dow
Corning Corp., 270 B.R. 393, 398-99 (Bankr. E.D. Mich. 2001); In re Roy Stanley, Inc., 217 B.R.
23,25 (Bankr. N.D.N.Y. 1997); In re Seaescape Cruises, Ltd., 201 B.R. 321, 323 (Bankr. S.D. Fla.
1996). The bankruptcy estate exists apart from the debtor. It acts through itslegal representative,
the bankruptcy trustee. 11 U.S.C. § 323(a).*

The bankruptcy estate is the foundation upon which the entire bankruptcy process rests.*®

When the bankruptcy trustee acts, she acts as the representative of the bankruptcy estate, not as a

2The distinction between the bankruptcy estate and the debtor is quite clear in a Chapter 7
proceeding. 11 U.S.C. 88 701-784. The distinction is not as clear in proceedings under other chapters of
the Bankruptcy Code. In anon-railroad Chapter 11 proceeding, 11 U.S.C. 88 1101-1146, the debtor, not a
separatetrustee, represents the bankruptcy estate asits “ debtor-in-possession” unlessthe bankruptcy court
replaces the debtor with atrustee. 11 U.S.C. 88 1101(1), 1104(a), 1107. Ina Chapter 12 proceeding, 11
U.S.C. 881201-1231, atrustee represents the bankruptcy estate in some matters and the debtor, again asthe
estate’ s" debtor-in-possesson,” representsthe bankruptcy estateinother mattersunl essthe bankruptcy court
removesthe debtor as the bankruptcy estate’ s debtor-in-possession. 11 U.S.C. 88 1202-1204. 1n aChapter
13 proceeding, 11 U.S.C. 88 1301-1330, a trustee represents the bankruptcy estate but the debtor and the
trustee split therightsassociated with the debtor’ sproperty (possession remainswith the debtor althoughttitle
transfers to the bankruptcy estate), the debtor shares with the trustee the authority to sell property of the
estate, and the debtor shares with the trustee the authority to use the property of the estate for the ordinary
course operation of the debtor’s business, if any. 11 U.S.C. 88 1302-1304. However, despite these
differences, every Chapter 7, Chapter 11, Chapter 12, and Chapter 13 proceeding is based upon three
common fundamentals: one, an “estate” is created a the outset of the bankruptcy proceeding; two, the
bankruptcy estate is separate and distinct from the debtor himself; and three, the debtor’s property is
administered through the bankruptcy edtate, not through the debtor.

1 Section 541 embodies the essence of the Bankruptcy Code. It creates
the bankruptcy estate, which consists of all of the property that will be
subject to the jurisdiction of the bankruptcy court. Property belonging to
the estate is protected from the piecemed reach of creditors by the
automatic stay of section362. It isthiscentral aggregation of property that
promotes the effectuation of the fundamental purposes of the Bankruptcy
Code: the breathing room given to adebtor that attempts to make a fresh
start, and the equality of distribution of assets among similarly situated
creditors, according to the priorities set forth within the Code. It isfrom
thiscentral core of estate property that the debtor’ s creditors will be paid.

5 Collier on Bankruptcy, 1 541.01 (15th ed. rev. 1999).
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representative of the debtor. For example, if the bankruptcy trustee liquidates property of the estate
pursuant to Section 363, she conveystitleto that property on behalf of the bankruptcy estate, not on
behalf of the debtor. In re Quinn, 299 B.R. 450, 454 (Bankr. W.D. Mich. 2003). The bankruptcy
estate may bea party to acontract. See, In re Macomb Occupational Health Care, LLC, 300 B.R.
270, n. 11 (Bankr. E.D. Mich. 2003). The bankruptcy estate may also beliablefor tortious conduct.
1d.
The bankruptcy estate serves asthe receptaclefor all of adebtor’ sinterestsin property as of
the date of the debtor’ s bankruptcy petition.
(@ ... Such edate is comprised of al of the following
property, wherever located and by whomever held:
(1) Except asprovided in subsections (b) and (¢)(2)
of thissection, all legal or equitableinterests of the debtor in property
as of the commencement of the case.
11 U.S.C. §541(a)(1).
In a Chapter 7 proceeding, the debtor may recover from the property interests that have been
transferred to the bankruptcy estate those interests that are eligible for exemption. 11 U.S.C.
§ 522(b). Asfor any non-exempt interests that remain, the Chapter 7 trustee, as the bankruptcy
estate’ s representative, is charged with liquidating those interests and distributing the proceeds to
the debtor’ s creditors with allowed claims against the estate. 11 U.S.C. 88 704 and 726. See also,
In re Talbert, 268 B.R. 811, 816 (Bankr. W.D. Mich. 2001).
Ironically, the creation of a separate bankruptcy estate and the immediate transfer of the
debtor’ sproperty into that newly created estate are so basic to bankruptcy law that they have become

virtually transparent to the critical observer. While court after court will incant that a bankruptcy

proceeding creates an estate and that dl of the debtor’ s property becomes property of the estate, it



is seldom that a court has actually paused to appreciate the profound effect these principles have
upon property law. However, inthisinstance, | must consider the application of these fundamental
bankruptcy concepts, for they lie at the very center of the objections Trustee has raised.
Section 541 unequivocally states that “all legal or equitable interests of the debtor in

property” constitute property of theestate. 11 U.S.C. § 541(a)(2).

The scope of this paragraph [Section 541] is broad. It includes dl

kindsof property ... [l]tincludes as property of the estate all property

of the debtor, even that needed for afresh start.

H.R. Rep. No. 95-595 at 367-68 (1977), reprinted in 1978 U.S.C.C.A.N. 5963, 6323-24. S. Rep.
No. 95-989, at 82 (1978), reprinted in 1978 U.S.C.C.A.N. 5787, 5868."

Courts have consistently interpreted Section 541(a)(1)’ s broad scope to include a debtor’ s interest
in entireties property even if the debtor claimsthat interest as exempt. The Sixth Circuit has stated,
“[i]t is now established law that this provison [Section 541(a)] brings entireties property into the
bankruptcy estate.” Liberty State Bank v. Grosslight (In re Grosslight), 757 F.2d 773, 775 (6th Cir.
1985). See also In re Hunter, 970 F.2d 299, 305 (7th Cir. 1992); Garner v. Strauss (In re Garner),
952 F.2d 232, 234 (8th Cir. 1991); Napotnik v. Equibank and Parkvale Sav. Ass 'n., 679 F.2d 316,

318 (3d Cir. 1982).

“The law was different under the former Bankruptcy Act:

Under the Bankruptcy Act of 1898, title would vest in the trustee only of
property of the debtor which “prior to the filing of the petition he could by
any means have transferred or which might have been levied on and sold
under judicial process against him, or otherwise seized, impounded, or
sequestered.” Bankruptcy Act of 1898, Sec. 70(a)(5) (repealed 1979).
Because property of the debtor held in the entireties cannot betransferred
or levied upon by individud creditors, titledid not vest in the trustee under
the Act.

Michigan National Bankv. Chrystler (In re Trickett), 14 B.R. 85, 88 (Bankr. W.D. Mich. 1981).
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Michigan is one of aminority of states that still recognizes tenancies by the entirety. The
United States Supreme Court itself recently described the characteristics of entireties property under
Michigan law. U.S. v. Craft, 535 U.S. 274, 122 S. Ct. 1414 (2002). Justice O’ Connor wrote the
majority opinion. Although long, Justice O’ Connor’ sdescription is worth quoting in itsentirety.

English common law provided three lega structures for the
concurrent ownership of property that have survived into modern
times: tenancy incommon, joint tenancy, and tenancy by the entirety.
1 G. Thompson, Red Property 8§ 4.06(g) (D. Thomas ed. 1994)
(hereinafter Thompson). The tenancy in common is now the most
common form of concurrent ownership. 7 R. Powell & P. Rohan,
Real Property § 51.01[3] (M. Wolf ed. 2001) (hereinafter Powell).
The common law characterized tenants in common as each owning
a separate fractional share in undivided property. Id., § 50.01[1].
Tenants in common may each unilaterally alienate their shares
through sale or gift or place encumbrances upon these shares. They
also have the power to pass these shares to their heirs upon death.
Tenantsin common have many other rightsin the property, including
the right to use the property, to exclude third parties from it, and to
receive a portion of any income produced from it. 7d., 88 50.03-
50.06.

Joint tenancies were the predominant form of concurrent ownership
at common law, and still pergst in some States today. 4 Thompson
§ 31.05. The common law characterized each joint tenant as
possessing the entire estate, rather than afractional share: “[J]oint-
tenantshave oneand the sameinterest . .. held by one and thesame
undivided possession.” 2W. Blackstone, CommentariesontheLaws
of England 180 (1766). Joint tenants possess many of the rights
enjoyed by tenants in common: the right to use, to exclude, and to
enjoy ashareof the property’ sincome. The main difference between
ajoint tenancy and atenancy in common isthat ajoint tenant also has
aright of automatic inheritance known as “ survivorship.” Upon the
death of one joint tenant, that tenant’ s share in the property does not
pass through will or the rules of intestate succession; rather, the
remaining tenant or tenants automatically inherit it. /d., at 183; 7
Powell §51.01. Joint tenants' right to alienatetheir individual shares
isalso somewhat different. In order for one tenant to alienate his or
her individual interest in the tenancy, theestate must first be severed-
-that is, converted to a tenancy in common with each tenant
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possessing an equal fractiona share. Id., 8 51.04[1]. Most States
allowing joint tenancies fecilitate alienation, however, by alowing
severance to automaticaly accompany aconveyance of that interest
or any other overt act indicating an intent to sever. Ibid.

A tenancy by the entirety is a unique sort of concurrent ownership
that can only exist between married persons. 4 Thompson § 33.02.
Because of the common-law fiction that the husband and wife were
oneperson at law (that person, practically speaking, wasthe husband,
see J. Cribbet et a., Cases and Materials on Property 329 (6th ed.
1990)), Blackstone did not characteri ze the tenancy by theentirety as
a form of concurrent ownership at all. Instead, he thought that
entireties property was a form of single ownership by the marita
unity. Orth, Tenancy by the Entirety: The Strange Career of the
Common-Law Marital Estate, 1997 B.Y.U.L. Rev. 35, 38-39.
Neither spouse was considered to own any individual interest in the
estate; rather, it belonged to the couple.

Like joint tenants, tenants by the entirety enjoy the right of
survivorship. Also like ajoint tenancy, unilateral alienation of a
Spouse’s interest in entireties property is typicaly not possible
without severance. Unlikejoint tenancies, however, tenanciesby the
entirety cannot easily be severed unilaterally. 4 Thompson 8
33.08(b). Typically, severance requiresthe consent of both spouses.
id., 8 33.08(a), or the ending of the marriagein divorce, id., 33.08(d).
At common law, all of the other rights associated with the entireties
property belonged to the husband: as the head of the household, he
could control the use of the property and the exclusion of othersfrom
it and enjoy all of theincome produced fromit. Id., 8 33.05. The
husband’ s control of the property was so extensive that, despite the
rules on alienation, the common law eventually provided that he
could unilaterally alienate entireties property without severance
subject only to thewife’ ssurvivorshipinterest. Orth, supra, at 40-41.

With the passage of the Married Women'’ s Property Actsin the late
19th century granting women distinct rights with respect to marital
property, most States either abolished the tenancy by the entirety or
altered it significantly. 7 Powell § 52.01[2]. Michigan’sversion of
the estate istypical of the modern tenancy by the entirety. Following
Blackstone, Michigan characterizes its tenancy by the entirety as
creating no individual rightswhatsoever: “1t iswell settled under the
law of this State that one tenant by the entirety has no interest
separable from that of the other, . . . Each is vested with an entire
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titte.” Longv. Earle, 277 Mich. 505, 517, 269 N.W. 577, 581 (1936).
And yet, in Michigan, each tenant by the entirety possesses theright
of survivorship. Mich. Comp. LawsAnn. 8 544.872(g) (West Supp.
1997), recodified at § 700.2901(2)(g) (West Supp. Pamphlet 2001).
Each spouse --the wife as well as the husband--may dso use the
property, exclude third parties from it, and receive an equal share of
the income produced by it. See § 557.71 (West 1988). Neither
spouse may unilaterally alienate or encumber the property, Long v.
Earle, supra, a 517, 269 N.W., at 581; Rogers v. Rogers, 136
Mich.App. 125, 134, 356 N.W.2d 288, 292 (1984), although thismay
be accomplished with mutual consent, Eadus v. Hunter, 249 Mich.
190, 228 N.W. 782 (1930). Divorce endsthe tenancy by the entirety,
generally giving each spouse an equal interest in the property as a
tenant in common, unless the divorce decree specifies otherwise.
Mich. Comp. Laws Ann. 8 552.102 (West 1988).

Craft, 535 U.S. at 279-82, 122 S. Ct. at 1421-22.

The Court was called upon in Craft to determine whether a federal tax lien could apply to
ataxpayer’s interest in property owned by the taxpayer and his spouse. Justice O’ Connor used a
bundleof sticksasametaphor to explain thelegal concept of property. “A common idiom describes
property asa‘bundle of sticks' - - acollection of individual rights which, in certain combinations,

constitute property.” 122 S. Ct. at 1420 (citing Judge Cardoza, Paradoxes of Lega Science 129

(1928)) Justice O’ Connor then described the individual “sticks’ that make up the “bundle” that
Michigan law recognizes as an individual spouse sinterest in atenancy by the entirety.

In determining whether respondent’s husband possessed “property”
or “rights to property” within the meaning of 26 U.S.C. § 6321, we
look to the individual rights created by these state law rules.
According to Michigan law, respondent’ s husband had, among other
rights, thefollowing rights with respect to the entireties property: the
right to use the property, the right to exclude third partiesfromit, the
right to ashare of income produced fromit, theright of survivorship,
the right to become a tenant in common with equal shares upon
divorce, the right to sell the property with the respondent’ s consent
and to receive half the proceedsfrom such asale, theright to place an
encumbrance on the property with the respondent’ s consent, and the
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right to block respondent from selling or encumbering the property
unilateraly.

122 S. Ct. at 1422.

Craftinvolved federal tax law, not bankruptcy lawv. However, the metaphor used by Justice
O’ Connor to describeindividual property rightsisequally applicablein the context of abankruptcy
proceeding. Thereisno question that the bankruptcy estate isto include the debtor’ sinterest in all
typesof property. However, the scope of Section 541(a)(1)’sreach isrestricted to only the debtor’s
interestin the property. “[ The bankruptcy] estateiscomprised of . . . all legal and equitableinterests
of the debtor in property as of the commencement of the case” 11 U.S.C. § 541(a)(1) (emphasis
added). The rights that Justice O’ Connor ascribed to an individual spouse’s interest in entireties
property were derived from Justice O’ Connor’ sinterpretation of Michigan law, not federal tax law.
Therefore, there is every reason to believe that this same bundle of rights would pass to the
bankruptcy estate if that individual spouse elected at some point in time to file for relief under the

Bankruptcy Code. Inother words, the” sticks’ that would transfer from the debtor to the bankruptcy
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estate would be only those property rights that belonged to the debtor. The separate bundle of

property rights belonging to the debtor’ s spouse would remain outside the bankruptcy estate.™

*Under the common law, a husband and wife were consdered to be one with respect to the joint
ownership of property. Therefore, the thought of one spouse holding an interest in entireties property
separate from the other spouse would never have occurred to an American or English jurist from an earlier
era. However, as Justice O’ Connor observed in Craft, tenancies by the entirety have evolved since the
statutory recognitionin the 19th century of amarried woman’ sright to control and convey marital property.
Craft, at 1424. The common law conception of entireties property reflected the feudal ideathat marriage
united a man and woman into a single person, with that single person being the husband.

A speciesof common-law concurrent ownership, tenancy by the entireties,
developed as part of the English feudal system of land tenures. The
exigencies of feudalism demanded that the functions of ownership be
vestedin maes, presumably capable of bearing armsinwar. Womenwere
lightly regarded legally, and especially married women— whose very
identifies, in most respects, were considered merged and lost in the
personalities of their husbands. For purposes of property and of contract,
the married woman was under acomplete legal blackout termed coverture.
Man and wife were one and the one was male.

Phipps, Tenancy by the Entireties 25, Temp. L.Q. at 24 (1951) (emphasis added).

Michigan courts have long recognized that the married women’s property laws as enacted in
Michigan abolished the common law fiction of a single marital entity:

Now, however, and since the adoption of the constitution of 1850, and the
act relativeto the property of married women, already referred to, husband
and wifeno longer constitute asingle person in contemplation of law. The
wife may take, hold, and dispose of her separate property as though she
were unmarried, and all rights and disabilities of either party growing out
of the old doctrine of unity of person, have disappeared with the doctrine
itself, which, being directly repugnant to both the letter and the spirit of
these enactments, no longer exists.

Fisher v. Provin, 25 Mich. 347, 349 (1872).
The modern conception of entireties property is more akin to ajoint tenancy in which both parties control
the alienation of the fee interest and both parties have an indestructible right of survivorship. See, e.g.,

Morgan v. Cincinnati Insurance Co., 411 Mich. 267 (1981) (Fitzgerald, concurring opinion).

How the concept of entireties property has changed over timeisillustrated in Mich. Comp. Laws
Ann. 8§ 557.101. That section states:
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However, Michigan law prohibits one spouse from conveying an interest in the entireties
property without the consent of the other spouse. Craft, at 122 S. Ct. 1224. See also, Rogers v.
Rogers, 136 Mich.App. 125, 134-35 (1984); Long v. Earle, 277 Mich. 505, 517 (1936). How, then,
canone spouse’ sinterest in entireties property betransferred to abankruptcy estate without the other
spouse’ s consent? |f one spouse cannot by deed unilaterally convey hisor her interestin entireties
property to a third party, how can the spouse unilateraly convey that very same interest to a
bankruptcy estate by filing apetition for relief under the Bankruptcy Code?

The answer lieswithin Section 541 itself. Butner v. U.S., 440 U.S. 48, 99 S. Ct. 914 (1979)
is frequently cited for the proposition that courts are to look to state law to determine a debtor’s
property rightsinaparticular asset. /d. at S. Ct. 918. However, the Supreme Court did not hold that
statelaw was to rei gn supreme with respect to such issues. Rather, the Supreme Court required that
deference be given to state law in only those instances where Congress had chosen not to exercise
its power to modify state law through its authority to establish “uniform Laws on the subject of
Bankruptcies throughout the United States.” Butner, at S. Ct. 917 (quoting from the U.S.

Congtitution, Art. I, 8 8, cl. 4).

In all caseswhere husband and wife own any interestin land as tenants by
the entirety, such tenancy by the entirety may be terminated by a
conveyancefrom either oneto the other of hisor her interest intheland so
held.

Mich. Comp. Laws Ann. § 557.101 (West 1988).

Under the common law, the notion of one spouse conveying his or her entireties interest to the other was
unimaginable since the property was considered to be held by the “marital unit” as opposed to by the two
individuals collectively. The problem of one spouse conveying to the other an interest in the entireties
property became a problem only when the feudal notion of a“marital unit” was replaced with the current
recognition that a husband and wif e each own an undivided interest in the entireties property that is separate
and diginct from the other’ sundivided interest.
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Unless some federal interest requires a different result, there is no

reason why such interest [i.e., property interest created under state

law] should beanalyzed differently simply because an interested party

isinvolved in the bankruptcy proceeding.
Butner, at S. Ct. 55. See also, BFP v. Resolution Trust Corp., 511 U.S. 531, 546, 114 S. Ct. 1757,
1765 (1994) (when meaning of Bankruptcy Code's text is clear, its operation is unimpeded by
contrary state law or prior practice).

The Court in Butner did not question Congress’ constitutional authority under Article | to
avoidasfraudulent or preferential transfersotherwiserecognizedasvalid under statelaw. The Court
also acknowledged Congress' authority to modify the rights of amortgageewith respect to rentsand
profitsin property onceit had become property of the bankruptcy estate. Indeed, the only question
in Butner was whether Congress had in fact exercised its authority to modify a mortgage€e s rights
torentsor profits. The Court concluded that Congress had not; therefore, state law controlled. 7d.,
S. Ct. 917-918.

Section 541(c)(1) states:

... [A]ninterest of the debtor in property becomes property of the

estateunder subsection (a)(1) . . . notwithstanding any provisioninan

... applicable nonbankruptcy law—
11 U.S.C. 8§ 541(c)(1).
Congress enacted Section 541(c)(1) tofacilitate the transfer of all of adebtor’ sinterestsin property
described in Section 541(a)(1) from the debtor to the newly created bankruptcy estate.

Subsection (c) invaidates restrictions on the transfer of property of

the debtor, in order that all of the interests of the debtor will become

property of the estate.

S. Rep. No. 95-989 at 83 (1978), reprinted in 1978 U.S.C.C.A.N. 5787, 5869; see also, H.R. Rep.
No. 95-595 at 176-77 (1977), reprinted in 1978 U.S.C.C.A.N. 5963, 6325.
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If Section 541(c)(1) did not exist, a debtor’s interest in property hed as a tenant by the
entirety with anon-debtor spouse could not become property of the estate, for Butner directsthat the
void which would be left by the absence of Section 541(c)(1) isto be filled by state law and the
applicablelaw in Michigan clearly prohibits adebtor from transferring hisinterest in the entireties
property without the consent of his spouse. Craft, 122 S. Ct. at 1422. However, because Section
541(c)(1) overrides all restrictions imposed by state law upon the transfer of adebtor’sinteres in
property from the debtor to the newly created bankruptcy estate, and because the enactment of
Section 541(c)(1) iswithin Congress' constitutional authority under Articlel, Butner directs courts
to ignore contrary Michigan law and to instead treat a debtor’s interest in entireties property as
having been transferred from the debtor to the bankruptcy estate upon the commencement of the

debtor’ s bankruptcy proceeding.'®

*0One court has held that the commencement of a bankruptcy proceeding and the attendant transfer
of thedebtor’ sinterestsinto the bankruptcy estateisnot a“ conveyance.” In re Benner, 253 B.R. 719, 721-22
(Bankr. W.D. Va 2000). In Benner, the debtor and her male friend lived together but were not legally
married. Nonetheless, the couple acquired real property together. The deed described their ownership as
“tenants by the entirety in fee simple with survivorship as at common law.” Id. at 720. The debtor’sfriend
passed away after the debtor filed her petition for relief. The bankruptcy trustee took the position that her
friend’ sdeath resulted in the bankruptcy estate acquiring the entire fee in the property because the debtor’ s
survivorship rights in the property transferred to the bankruptcy estate. However, the executrix of the
friend’ sprobate estate argued that the bankruptcy estate owned only a one-half interest in the property and
that the deceased friend’ s heirs owned the other half. The executrix’s theory was that the commencement
of the debtor’ s bankruptcy proceeding severed the joint tenancy and replaced it with atenancy in common.

The court in Benner rejected the executrix’ s argument:

The estate argues that the filing of the Debtor's Chapter 7 petition
constituted a conveyance which converted the Chapter 7 Debtor’ s interest
and Benner’ sinterest into atenancy in common asif the joint tenancy was
severed by asale of either of the joint tenants of their joint interest in the
property. Jones v. Conwell, 227 Va 176, 181, 314 S.E.2d 61, 64 (1984),
iscited for the proposition that ajoint tenant can sell hisinterestinthejoint
tenancy and create a tenancy in common between his grantee and the
remaining joint tenant. The Estate’s argument fails because there is no
authority for the proposition that the filing of a Chapter 7 bankruptcy
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However, Section 541(c)(1)’ soverrideof applicablestatelaw to permittheunilateral transfer
of a debtor's undivided interest in entireties property to the bankruptcy estate prompts another
question: What is the nature of the undivided interest once it has been transferred into the
bankruptcy estate? Michigan law clearly states that only a husband and wife can own property as
tenants by the entirety.

In Michigan, as the above decisions and others of similar import

clearly show, it [a tenancy by the entireties] differs from ordinary
joint tenancy in that the marital relation isan essential incident.

* * %

petition constitutes a conveyance of title to the Chapter 7 trustee which
would sever the joint tenancy. Congress eliminated the provisions of the
old Bankruptcy Act which vested “title” in the Chapter 7 trustee by
operation of law. Thus, the concept of “title” in the Chapter 7 trustee as a
basisfor determiningwhat property thetrustee will administer in aChapter
7 proceeding ended with the enactment of the Bankruptcy Reform Act of
1978. 11 U.S.C. § 541(a) isclear that the filing of aChapter 7 proceeding
“creates an estate.” What Congress intended in enacting 11 U.S.C. §
541(a) isto capture, as of the date of the filing of the petition “all legal or
equitable interests of the debtor in property.”

Id. at 721-22.

Benner is simply wrong. Section 541 leaves no room for such sophistry. There is absolutely no
guestion that a conveyance occurs between the debtor and the bankruptcy estate whenever a bankruptcy
proceeding is commenced.

The commencement of a bankruptcy case creates an estate. Under
paragraph (1) of subsection (a), the estate is comprised of all legal or
equitable interest of the debtor in property, wherever located, as of the
commencement of the case.

H.R. Rep. No. 95-595 at 175 (1977), reprinted in 1978 U.S.C.C.A.N. 5963, 6323.
S. Rep. No. 95-989 at 82 (1978), reprinted in 1978 U.S.C.C.A.N. 5787, 58609.

Indeed, thelegidlative history specifically statesthat “[t]he debtor’ sinterest in property adso includes ‘title’
to property, which is an interest, just as are a possessory interest, or leasehold interest, for example.” Id.
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Obvioudy, if the theoretic unity of the spousesis destroyed, in other
wordsif the marital relation isterminated, the estate by the entireties
may not continue as such.

Budwit v. Her, 339 Mich. 265, 273 (1954). See also, Field v. Steiner, 250 Mich. 469, 477 (1930);
Hoyt v. Winstanley, 221 Mich. 515, 519 (1922).

However, as adready discussed, the commencement of a bankruptcy proceeding changes the
ownership of entireties property. The owners of the undivided interestsin the estate are no longer
the debtor and the debtor’ s spouse. The owners are instead the bankruptcy estate and the debtor’s
spouse. Logicbegs, if not screams, for the question: How can theinterest that the bankruptcy estate
has acquired from the debtor continue to be held by the entirety with the debtor's spouse? The
bankruptcy estate isnot married to the debtor’ s spouse. The bankruptcy estate is not even anatural
person.

Neither theMichiganlegidaurenor the Michigan courts have addressed the specific problem
posed by the federally-directed transfer of a debtor’s interest in property whenever a bankruptcy
proceeding is commenced by or against the debtor.”” | have not found a Michigan statute or court
opinion that allows afederdly created bankruptcy estate to continue holding a debtor’ s undivided
interest in entireties property as a tenant by the entirety with the debtor’s non-filing spouse in

contravention of the well accepted rulein Michigan tha only ahusband and wife may own property

"The Bankruptcy Code makes no di stincti on between vol untary andinvoluntary bankruptcy petitions
with respect to when the bankruptcy edate is created. If adebtor’s creditors elect to file an involuntary
petition agai nst him, abankruptcy estateisimmediately created and his property istransferred to that estate.
11 U.S.C. 88 303(b) and 541(a). Moreover, the separate bankruptcy estate will continue in existence even
if the debtor objects to the involuntary proceeding. It will ceaseto exig only if the debtor successfully
challenges the involuntary proceeding and procures from the court an order dismissing the involuntary
petition. 11 U.S.C. 88 303(h) and 349(b); Fed.R.Bankr.P. 1011 and 1013.
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in that manner.®®* However, | have found Michigan law concerning the treatment of entireties
property in analogous situations. It strongly suggests that Michigan courtswould treat thefiling of
abankruptcy petition under the Bankruptcy Code by one or both spouseshol ding property astenants
by the entirety as causing a severance of that tenancy and its replacement with a tenancy in
common.*

Severanceis not often discussed in the context of tenancies by the entirety because of the
restrictionsimposed by Michigan law against unilateral conveyances by either interest holder inthe
tenancy. However, at least two situations do arise under Michigan law where a tenancy by the

entirety may besevered or otherwisereconfiguredwithout theconsent of both interest holders. First,

®*The absence of any Michigan law on point is not surprising. First, the issue of whether the
commencement of a bankruptcy proceeding severs the entireties estate is relatively new. It arose only
because of the change in law precipitated by the enactment of the Bankruptcy Code in 1978. Under the
former Bankruptcy Act, a debtor’ sinterest in entireties property did not transfer to the bankruptcy estate;
rather, the debtor continued to own it himself. In re Trickett, 14 B.R. at 88. Second, the federal courts that
have addressed the effect of Section 541 upon entireties property have al held that the commencement of
a bankruptcy proceeding does not sever the entireties edate provided the interest is ultimately returned to
the debtor as a Section 522(b)(2)(B) exemption. It islikely as not that the state courts have accepted these
decisionsascontrolling interpretations of federal law that render pointlessfurther consideration of state law
principles.

The Sixth Circuit has established the procedure afederal court must follow in order to determine
the controlling law when a question of state law is at issue:

[A] federal court must apply the law of the state’s highest court. If,
however, the state’ s highest court has not decided the applicable law, then
the federal court must ascertain the state law from “al relevant data.”
Relevant data include the state’s appellate court decisons. [W]e are
mindful that an intermediate appellate court’s judgment that announces a
rule of law is a “datum for ascertaining state law which is not to be
disregarded by a federal court unlessit is convinced by other persuasive
data that the highest court of the state would decide otherwise.” Finally,
rel evant data aso include the state' s supreme court dicta, restatements of
law, law review commentaries, and the mgjority rule among other states.

Garden City Osteopathic Hospital v. HBE Corp., 55 F.3d 1126, 1130 (6th Cir. 1995) (citations omitted).
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Michigan law permits a husband and wife to own property as tenants by the entireties only for as
long as the marital relationship exists. If the two interest holders divorce, the tenancy by the
entireties is terminated. Unless the judgment of divorce provides otherwise, the effect of their
divorce is to transform their co-tenancy from a tenancy by the entirety to a tenancy in common.
Mich. Comp. LawsAnn. 8§ 552.102 (West 1988). Second, Michigan law prohibitsapersonwho has
murdered his or her spouse to succeed as the survivor to whatever the couple had owned astenants
by the entirety prior to the spouse’s murder. Rather, the murderer is permitted to take only an
undivided one-half interest in the subject property asatenant in common. The other undivided half
isleft to passto the murdered spouse’ sheirseither by will or by intestacy. Goldsmith v. Pearce, 345
Mich. 146 (1956).%

These two exceptions challenge the commonly held notion that a tenancy by the entireties
isindestructible absent the death of one spouse or the consent of both. Each illustrates an instance
wherethe state of Michigan, either throughitslegislatureor itscourts, has modified the common law
strictures of entireties property. To the extent that tenancies by the entirety have survived in
Michigan, they have survived at the pleasure of Michigan's elected institutions. If astatute were
enacted in Michigan tomorrow that abolished tenanciesby the entirety, then tenanciesby theentirety

in Michigan would be no more, at |least prospectively.

*°Given the modern conception that each spouse owns a separate interest in property owned by the
entireties, the possibility also exists that one spouse could convey his or her undivided interest in the
entireties property with the consent of the other but without the other interest being conveyed aswell. The
result would be a new tenancy between the spouse who did not convey an interest and the transferee of the
undividedinterest that had been conveyed. Although | havefound no Michiganlaw on point, it isreasonable
to conclude that the new tenancy would not be atenancy by the entireties because the new co-tenantswould
not have the requisite marital relationship. Rather, the two co-tenants would likely be treated as having
undivided one-half interestsin the property astenants in common absent a contrary intention between the
parties.
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| am satisfied that the Michigan Supreme Court would approach the problem presented by
Section 541 upon the entireties estate as ssmply another collision of the past with the present.
Specificdly, | am satisfied that the Michigan Supreme Court would evaluate the effect of Section
541 upon the respective interests of the debtor and non-filing spouse in entireties property in the
samemanner asit would evaluate the effect of adivorce upon entireties property owned by aformer
husband and wife. Asaready discussed, Michigan law severs the entireties estate and replaces it
with atenancy in common if the marital relationship isterminated by ajudgment of divorce. Mich.
Comp. LawsAnn. § 552.102. The outcome isthe same whether the divorceis contested or not. In
other words, the entireties estate is terminated regardless of whether the defendant spouse consents
to the divorce.

| see no reason why the Michigan Supreme Court would not conclude that the same result
would occur under Michigan law whenever one spouse files a bankruptcy petition. Granted, a
judgment in a contested divorce eliminates the marital relationship between the two co-tenants by
terminating the marital relationship whereasabankruptcy petition €iminatesthemarital relationship
between the two co-tenants by substituting a bankruptcy estate for one or both of the spouses.
However, the distinction isirrelevant. What isimportant is that in each instance the sine qua non
of Michigan entireties property, the existence of amarital relaionship between thetwo co-tenants,
has been eliminated. If Michigan law will not permit the continuation of the entireties estate
whenever the requisite marital reationship is terminaed in a contested divorce, it isreasonable to
conclude that Michigan law will similarly not permit the continuation of the entireties estate
whenever the marital relationship is eliminated by the transfer of one spouse's interest to a

bankruptcy estate upon the commencement of that spouse’ s bankruptcy proceeding. Theresult in
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each instance will be the severance of the entireties estate and its replacement with atenancy in
common.

| have considered the alternative of creating an exception to the longstanding rule in
Michigan that only a husband and wife may own entireties property. Given the absence of any
Michigan law on point, it is within my prerogative to conclude that the Michigan Supreme Court
itself would solve the problem posed by Section 541 by simply preserving the entireties estate for
someindeterminateamount of timefollowi ng thecommencement of abankruptcy proceeding by one
or both of thetenants. Indeed, the only state court decision that | have found which addresses the
effect of abankruptcy proceeding upon entireties property suggests that creating such an exception
is appropriate. Schwab v. Krauss, 566 N.Y.S.2d 974 (3rd Dept. 1991).

Schwab involved property owned by the entirety under New York law. The debtors who
owned the property had filed a joint petition for relief under the Bankruptcy Code. One of the
owners died while the property was being administered by the two bankruptcy estates® The
bankruptcy estate of the surviving owner then sold the property. A creditor of the deceased owner
whose claim had not been discharged sued the new ownerson the theory that he had ajudgment lien
againg the property. He contended that the entireties estate was severed when the owners of the
property filed their joint petition and that, therefore, the surviving spouse’ s bankruptcy estate was

able to convey only an undivided half interest in the property to the purchasers.

#Although the debtorsfiled ajoint petition, a separate bankruptcy estate was still created for each
spouse. See Fed.R.Bankr.P. 1015.

22Schwab does not explain why acreditor of the deceased debtor, and not the bankruptcy estate of
the deceased debtor, was pursuing this claim. Presumably, the trustee of the deceased debtor’ s bankruptcy
estate elected to abandon whatever interest the bankruptcy estate had in the subject property.
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Thecourt rejected the creditor’ sargument. Whileit recognized that the effect of theowners’
joint petition was to transfer each of their interests in the entireties property to two separate
bankruptcy estates, the court concluded that the transfers were not enough to terminate the
survivorship rights that each debtor had held in that property pre-petition.

Despitedefendant’ sassertionto thecontrary, we cannot concludethat
these transfers by way of the joint petition had the same effect as a
joint consensual conveyance of the property, which clearly would
have terminated the entireties estate. The purpose of the joint
bankruptcy petition is merely to ease administration and, in the
absence of an order from the Bankruptcy Court consolidating the
Abrahamses’ estates, such estates existed separately in the hands of
the trustee. Thus, each estate contained what was essentially a
survivorship interest.
1d. at 976 (citations omitted).

Schwab, though, isdistinguishable. A tenancy by the entirety in New Y ork isdifferent from
atenancy by the entirety in Michigan. Each hasthe same common law heritage. However, the New
Y ork courtshaveinterpreted the effect of the so-called married women'’ s property actsupon common
law tenancies by the entirety differently than havethe Michigan courts. The New Y ork courts have
concluded that these laws eliminated the common law prohibition againgt one spouse conveying his
or her interest in the entireties estate without the consent of the other. For example, in New Y ork,
a husband may a any time transfer to athird party his undivided life estate in the property and his
right to survivorship in the fee without destroying the tenancy by theentirety. Thetransferee shares
the life estate as a tenant in common with the non-consenting spouse. The transferee aso takes

subject to the non-consenting spouse’ sright to the entire fee in the event she survives her husband.

Finegan v. Humes, 299 N.Y .S. 501, 503 (4th Dept. 1937); VRW, Inc. v. Klein, 510 N.Y.S.2d. 848,
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851 (2d Dept. 1986); Lawriw v. City of Rochester, 217 N.Y.S.2d 113, 114 (4th Dept. 1961).* In
effect, what the New Y ork courts now recognize as a tenancy by the entirety is more akin to what
isrecognized in Michigan as a“joint tenancy with full right of survivorship” or a“joint life estate
with dual contingent remainders.”?

In contrast, the Michigan courts have concluded that the married women'’ s property acts did
not have as profound an impact upon atenancy by theentirety. TheMichigan courts have continued
to adhere to the common law precepts that no aspect of the entireties estate may be conveyed or
encumbered without the consent of both spouses notwithstanding the enactment of those statutes.
Craft, a 122 S. Ct. 1224. Similarly, the Michigan courts have continued to treat the survivorship

rights associated with entireties property as incidents of the common law estate as opposed to

#A co-tenant of an entireties property owned in New Jersey or Massachusetts may also convey his
undividedinterest in theproperty without severingthe entiretiesestate. See, e.g., Druryv. Abdallah, 46 B.R.
718, 719 (D. Mass. 1984), appeal dismissed, 778 F.2d 75 (1st Cir. 1985), cert denied, 476 U.S. 1116, 106
S. Ct. 1973 (1986); Mueller v. Youmans (In re Youmans), 117 B.R. 113, 116-17 (Bankr. D. N.J. 1990).

2 Joint tenancy with full right of survivorship has essentialy the same

characteristicsasjoint tenancy except that survivorship may not be severed
by a conveyance. To put it a different way, survivorship can only be
destroyed by an act of all the parties. E.g., Ames v Cheyne, 290 Mich 215,
287 NW 439 (1939). A joint tenancy with full right of survivorship may
also be thought of asa“joint life estate with dual contingent remainders,”
a phrase which more vividly describes what the parties to this form of
concurrent ownership hold. Butler v Butler, 122 Mich App 361, 332 NW2d
488 (1983). A conveyance by one or more of the joint tenants with full
rights of survivorship to athird party will give the third party and the
remaining joint tenants joint life estates and the right to use the property.
However, upon thedeath of all but oneof the original joint tenants, thetitle
to the property vests in the surviving origina joint tenant or his or her
grantee. Schulz v Brohl, 116 Mich 603, 74NW 1012 (1898). Thelife span
of the grantees has no bearing whatsoever on the survivorship feature. In
other respects, joint tenancy with full right of survivorship is similar to
joint tenancy. Cf. Midgley v Walker, 101 Mich 583, 60 NW 296 (1894).

1 Cameron, Michigan Real Property Law (2d ed.) § 9.11, p. 306.
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contingent remainder interests that may exist separately. Budwit, 339 Mich. at 272-73.
Consequently, whileit is possible for courts applying New Y ork law to conclude that the entireties
estateistechnically preserved even when the persons currently enjoying the property are not husband
and wife,?® courts applying Michigan law cannot reach the same conclusion. Itissmplyimpossible
under Michigan law as it is currently interpreted for anyone other than a husband and wife to own
any portion of the undivided interest in the entireties property and still have the property treated as
entireties property.®

My conclusion that the entireties estate cannot survive under applicable Michigan law when
one of the ownersfiles abankruptcy proceeding does not mean that the tenancy must necessarily be
destroyed. Again, Butner requires that a bankruptcy court look to the state law for purposes of

determining property rights only to the extent the Bankruptcy Code or other applicable federal law

*Under New Y ork law, it is possible for property to continue to beheld asatenancy by the entirety
even though the persons currently enjoying the property are complete strangers. Indeed, that was the
situationin Schwab, sincethe effect of thejoint petition wasto transfer one spouse’ sinterest inthe entireties
property to one bankruptcy estate and to transfer the other spouse’ sinterest to a separate bankruptcy estate.
Inreality, the questionin Schwab was whether the filing of the joint petition manifested the requisite intent
onthe part of both debtorsto destroy the contingent rema ndersthat otherwisewould have survived had, for
example, only one debtor filed a bankruptcy petition and therefore only one spouse’s life estate and
contingent remainder interest passed to a bankruptcy estate. However, in Michigan, acourt would never be
confronted with that problem since Michigan does not allow any person other than a husband and wife to
own any incident of the entireties estate.

*Craft can be reconciled with the Michigan version of entireties property. The Court in Craft
specifically observed that the federal tax lien attached to the taxpayer’s interest in the entireties property
notwithstanding the fact that the interest could not be unilaterally alienated. 122 S. Ct. 1423. Ineffect, the
Court simply held that whatever rights the taxpayer had in the entireties property would be considered
property for purposes of the federal tax lien statute. Whether characterized as an expectancy, a restricted
right, or something el se, the Court was satisfied that whatever the taxpayer had was sufficient tofall within
the reach of Section 6321 of the Internal Revenue Code. Consequently, itispossiblefor the federal tax lien
that was the subject of Craft to exis without doing violence to the unique characteristics of entireties
property under Michigan law. However, the same cannot be said for Michigan ertireties property under the
Bankruptcy Code. A tenancy by the entirety simply cannot continue to exist under Michigan law once the
required transfer occurs under Section 541 and the bankruptcy estate replaces the debtor as a co-tenant of
the property.
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is silent. What has caused the alteration of the debtor’ s and the non-filing spouse’s rights in the
entireties property in each of the cases before me is federal law. Specifically, it is Congress
enactment of Section 541 that compels the conclusion that property owned by a debtor and his
spouse pre-petition in Michigan as tenants by the entirety can no longer be owned in that manner
once the bankruptcy has been commenced. It follows then that Congress could further modify
Michigan law if it so chose to permit the entireties estate to continue during the pendency of the
bankruptcy estate notwithstanding the absence of a marital relationship between the non-filing
spouseand the bankruptcy estate. Thequestion, then, iswhether Congressintended thisresult when
it enacted the Bankruptcy Code.

The Bankruptcy Codeitself isthe best source for ascertaining Congress’ intent with respect
to the character of entireties property once the debtor’s interest has transferred to the bankruptcy
estate. Debtorsin theinstant proceedingsin fact cite Section 522(b)(2)(B) asevidenceof Congress
intent to continue the entireties estate notwithstanding the commencement of a bankruptcy
proceeding. They arguethat a severance of the entireties property at theinception of the bankruptcy
proceeding would render this section meaningless.

Debtors cite In re Ford, 3B.R. 559 (Bankr. D. Md. 1980) in support of their argument. In
Ford, the debtor and his non-filing spouse, who resded in Maryland, owned their home as tenants
by the entirety. Maryland’s law regarding tenancies by the entirety is similar to that of Michigan.
Thedebtor claimed hisinterestin the entireties property asexempt pursuant to Section 522(b)(2)(B).
Thetrustee objected to the exemption. The bankruptcy court heard the trustee’ s objection en banc.

It allowed debtor’ s exemption of hisinterest in the residence.
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Fordisalong opinion. It addresses three separate issues. 1) whether the debtor’s interest
inthe entireties property became property of the estate; 2) whether thedebtor’sinterest waseligible
for exemption pursuant to Section 522(b)(2)(B); and 3) whether it would be constitutional to enforce
Section 541 retroactively if the debtor was not permitted to exempt his interest in the entireties
property. The question of whether the commencement of a bankruptcy proceeding severed the
entireties estate arose in connection with the court’s discussion of whether the debtor’ s interest
became property of the estate.

The court in Ford concluded, after a long explanation, that the debtor’s interest in the
entireties property did in fact transfer into the bankruptcy estate upon the commencement of the
bankruptcy proceeding but that his spouse’s interest did not. Id. at 564-571, 575. Only one
paragraph of this ninepage discussionisdevoted to thetrustee’ s contention that theinclusion of the
debtor’ sinterest in the bankruptcy estate also severed the entireties estate:

The trustee contends that the filing of the petition acts as an
immediate severance of the estate by the entireties sincethe debtor’'s
interest passes immediately to the trustee thereby severing the time
honored unities of time, title, identity of interest, and possession,
necessary to preservethe estate by the entireties. The court disagrees.
The legidative history consistently takes the position, ultimately
enacted in § 541(a)(1), that it is the debtor’s undivided interest in
tenants by the entireties property which becomes the property of the
estate. It isthe debtor’ s undivided interest as it exists immediately
prior to thefiling of the petition that passesto the estate. Thereisno
severanceof theunitieswhen thedebtor’ sinterest passesto theestate.
The trustee merely obtains and retains custody of the debtor’s
undivided interest consisting of the sameunities, intact and unaltered,
as they existed immediately prior to the filing of the petition, until
suchtimeasthat intered, still intact and unaltered, isexempted from
theestate under § 522(b)(2)(B), provided such exemptionisavailable
and property taken by the debtor. The trustee cites no authority in
support of the concept of severance, nor is it mentioned in the
legislativehigtory. In addition, if there were such a severance, the

29



tenancy by the entireties, as recognized in Maryland, would
become a tenancy of a differentkind. Such a result would nullify
the exemption for the debtor’s interest in tenants by the entireties
property provided under § 522(b)(2)(B) since a tenancy by the
entirety would no longer exist. Precisely as § 522(b)(2)(B) should
not be rendered impotent by holding that the debtor’s undivided
interest is not property of the estate, it should not be rendered
meaningless by holding that there is no longer any estate by the
entireties upon which it can operate. Just as it would confound
common sense to provide for an exemption for the debtor’s interest
in tenants by the entireties property if such interest were not in the
estate, it would similarly distort all logic to provide for such an
exemption if theinterestinthetenancy asit existed immediately prior
to filing of the petition no longer exists due to the filing of the
petition. Moreover, thetrustee’ sconstruction completely ignoresthe
expresstermsof §522(b)(2)(B), whichrefer tothedebtor’ sundivided
interest in entireties property which the debtor hed “immediately
before the commencement of the case.” Under the express terms of
this provision the moment of significance isthe instant immediatdy
before the commencement of the caseg; it is the debtor’s interest in
entireties property a that time which becomes the property of the
estate and which may be the subject of the exemption provided in
§ 522(b)(2)(B).

Id. a 570-71 (emphasis added).

With all respect due to the court in Ford, itsanalysisisflawed. First, the court ignored the
problem presented by its conclusion that the debtor’ sinterest became property of the estate. At the
outset of itsopinion it identified the marital relationship between the two co-tenants asthe singular
characteristic that digtinguished an estate by the entirety from other co-tenancies. Id. at 565-6.
However, the court offered no explanation as to why this requirement could be ignored upon the

commencement of a bankruptcy proceeding and the attendant subgtitution of the bankruptcy estate

for the debtor as the co-tenant of the subject property.

Second, the inconsistency perceived by the court in Ford does not exist. The court in Ford

emphasized that it was the “ express terms” of Section 522(b)(2)(B) that controlled its decision to
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preserve the entireties estate post-petition. However, the express terms of Section 522(b)(2)(B)
require no such conclusion. That subparagraph identifies as an available exemption:

[A]ny interest in property in which the debtor had, immediately

before the commencement of the case, an interest asatenant by the

entirety or joint tenant to the extent that such interest as a tenant by

the entirety or joint tenant is exempt from process under applicable

nonbankruptcy law.
11 U.S.C. 8§ 522(b)(2)(B) (emphasis added).
There is no question that the interest a debtor is to receive as his exemption pursuant to this
subparagraph is to come from among those interests that became property of the estate upon the
commencement of the debtor’ s bankruptcy proceeding. However, the express language of Section
522(b)(2)(B) does not require that the interest of the bankruptcy estate that the debtor claims as
exempt actually be owned by the bankruptcy estate as a tenant by the entirety. The Section
522(b)(2)(B) exemption only requires the debtor to have owned the claimed interest as atenant by
theentirety “immediately beforethe commencement of thecase.” 1d. Whether the bankruptcy estate

continuesto own that interest asatenant by the entirety isirrdevant for purposes of determining the

exemption allowed by Section 522(b)(2)(B).#

*The legidative history also supports this interpretation of Section522(b)(2)(B). It describes how
Section 522(b) permits the debtor to choose between the set of exemptions offered by Sections 522(d) and
the set of exemptions offered by other federal law and the state in which the debtor resides. With respect
to the latter scheme, it describes what type of interest may be exempted pursuant to subparagraph (B).

He may also exempt an interest in property in which the debtor had an
interest as atenant by the entirety or joint tenant to the extent that interest
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Debtors aso rely upon Section 363(h) as separate evidence of Congress’ intent to preserve
the entireties estate post-petition. The Sixth Circuit has interpreted this subsection, together with
subsections(i) and (j), asgiving atrustee the authority to sell adebtor’ sinterest inentireties property
if the debtor’s interest is not exempted pursuant to Section 522(b)(2)(B). “If not specifically
exempted, the debtor’ sinterest in the entireties property may besold pursuant to 11 U.S.C. § 363(h)-
(1).” Grosslight, 757 F.2d at 776. Debtors have seized upon Grosslight and the specific reference
to entireties property in Section 363(h) as validation of their contention that the debtor’ sinterestin
the entireties estate must be preserved post-petition notwithstanding Michigan law to the contrary.
The syllogism used by Debtorsis the same as that used by the court in Ford: No word or phrasein
the Bankruptcy Code may be meaningless or contradictory; the referenceto “entireties property” in
Section 363(h) ismeaninglessif atenancy by the entirety does not continue post-petition; therefore,
the Bankruptcy Code requires that a tenancy by the entirety continue post-petition. However,
Debtors' logic with respect to Section 363(h) is flawed for the same reason as the court’slogicin
Ford was flawed: Debtors have misinterpreted the Bankruptcy Code.

Grosslight' scharacterization of how adebtor’ sinterest in entiretiesproperty isliquidated by
the bankruptcy estate under Section 363 is incorrect. Section 363(h) is not the subsection that

authorizes the trustee to dispose of the undivided interest the bankruptcy estate acquired from the

would have been exempt from process under applicabl e non-bankruptcy
law.

H.R. Rep. No. 95-595 at 360 (1977), reprinted in 1978 U.S.C.C.A.N. 5963, 6316; S. Rep. No. 95-989 at 75
(1978), reprinted in 1978 U.S.C.C.A.N. 5787, 5861 (emphasis added).
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debtor. A trustee’ sauthority to liquidate the debtor’ s own undivided interest in property is derived
from Section 363(b)(1).

Notwithstanding subsection (f) of this section, the trustee may sdl

both the estate’s interest, under subsection (b) or (c¢) of this

section, and the interest of any co-owner in property in which the

debtor had, at the time of the commencement of the case, an

undivided interest as a tenant in common, joint tenant, or tenant by

the entirety, only if—
11 U.S.C. § 363(h) (emphasis added).?®
Section 363(h) isintended to address the different problem of liquidating the non-filing spouse’s
separae undivided interest in the same property. It complements Sections 363(b) by permitting the
trustee to enhance the value of a debtor’ s undivided interest in a co-tenancy through the sale of the
other undivided interests in the co-tenancy as well. This authority applies equally to property in
which the debtor owned an undivided interest as atenant in common, ajoint tenant and atenant by
the entirety.

What is important to recognize about Section 363(b)(1) is that the authority granted to the
bankruptcy trustee under that subsection is entirely independent of any authority granted to the
trustee under Section 363(h). Debtors agree that only adebtor’ sundivided interest in property held
by the entireties with the debtor’ s spouse becomes property of the estate upon the commencement

of the debtor’s bankruptcy. It follows then that the bankruptcy trustee has the authority under

Section 363(b)(1) to dispose of that undivided interest without any consideration whatsoever to the

#Section 363(h) also references Section 363(c) as alternative authority for the bankruptcy trustee
to liguidate a debtor’ sinterest in a co-tenancy. Section 363(c) establishes the parameters under which the
trustee or the debtor-in-possession must operate when estate assets are being disposed of or used in the
ordinary course. It would be unusual for atrustee to rely upon Section 363(c) to liquidate a bankruptcy
estate' s undivided interest in a co-tenancy.
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remaining undivided interests held in that same property by the other co-tenants. As a general
proposition, a bankruptcy trustee who holds an undivided interest in Blackacre as successor to the
debtor would prefer selling the entire feein Blackacre and splitting the proceeds with the other co-
tenant(s) than selling only the bankruptcy estate’ s undivided interest in Blackacre to a buyer who
must then share the property with one or more potentially hostile co-tenants. However, nothing
within Section 363 requires the trustee to dispose of all other undivided interests in the property
pursuant to Section 363(h) a the sametime that the trustee disposes of the estate’s own undivided
interest in that property. Section 363(b)(1) clearly gives the trustee the option to liquidate the
estate’ s undivided interest separately.

Indeed, thetrustee may have no option other than to market the bankruptcy estate’ sundivided
interest separately. The power granted to the trustee under Section 363(h) isbroad; however, itis
not unlimited. A court can authorizethetrusteeto dispose of another co-tenant’ sinterest in property
only if all four conditions set forth in Section 363(h) are met. However, the inability to meet one or
more of these conditions does not mean that the trustee must abandon the estate’ s undivided interest
in the subject property. It meansonly that the trustee will be left with the less desirable alternative
of disposing of only the bankruptcy estate’s undivided interest in the subject property pursuant to
Section 363(b)(1).

Debtorsread into Section 363(h) something that isnot there. Section 363(h) isnothing more
than atool to facilitate a bankruptcy trustee’ s ability to maximize the bankruptcy estate’sinterest in
acommon law co-tenancy. If the debtor held an interest in one of the co-tenancies described in
Section 363(h) prior to the commencement of his bankruptcy proceeding, then Section 363(h),

together with Section 363(b)(1), authorizes the bankruptcy trustee to sell al of the interestsin the
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co-tenancy provided that the conditionsin Section 363(h) aremet. However, Section 363(h) issilent
asto how the bankruptcy estate itself holdsthe undivided interest to be sold in conjunction with that
subsection. It makesno difference under Section 363(h) whether the bankruptcy estate’sinterest in
the co-tenancy continues as an entireties or joint tenancy or whether it is transformed at the
commencement of the bankruptcy proceeding to atenancy in common.

Therefore, | am unpersuaded by Debtors’ reliance upon Section 363(h) as amanifestation of
Congress' intent to override Michigan law regarding entireties property. Debtors’ syllogism cannot
stand if the minor premiseisfalse. Section 363(h) relates to the bankruptcy estate’ s disposition of
theundividedinterestsof non-debtor co-tenantsin property in which the bankruptcy estateal so holds
anundivided interest. Section 363(h) isoperative regardless of how the bankruptcy estate ownsthe
undivided interest acquired from the debtor in the same property. Consequently, the reference to
entireties property in that subsection cannot be relied upon as support for Debtors' contention that
Congressintendedto override Michigan law and to preserve adebtor’ sinterestin entireties property
post-petition.

In fact, Section 363 convinces me even more that the commencement of a bankruptcy
proceeding severs a tenancy by the entirety between a debtor and his spouse in Michigan and
replacesit with atenancy in common between the bankruptcy estate and the debtor’ s spouse. First,
Section 363(b)(1) fundamentally changes the property rights between the two co-tenants. The
requirement that the two co-tenants be married and the inability of one co-tenant to convey his or
her undivided interest without the consent of the other are two features that distinguish aMichigan
tenancy by the entirety from other common law tenancies. However, the commencement of a

bankruptcy proceeding eliminates both of these features. The co-tenancy is no longer between
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husband and wife, but between the bankruptcy estate and debtor’ sspouse. Moreover, the bankruptcy
estate may dispose of the undivided interest it acquired from the debtor without the consent of the
debtor’ s spouse. All that is required is notice and a hearing.

Debtorsnonethelesspersistintheir argument that Congressintended to preservetheentireties
estate post-petition. However, what isleft to preserve? A tenancy in common, not atenancy by the
entirety, best describes the post-petition relationship that exists between the bankruptcy estate and
the non-filing spouse under Michiganlaw. A tenancy in common doesnot require unity of marriage
nor doesit prohibit unilateral conveyancesby one co-tenant. Whileit wascertainlywithin Congress
power to preserve the entireties estate notwithstanding the fundamental changes caused by Section
541, Debtors have offered nothing to support their speculation that thisin fact was Congress' intent.
Instead, the express language of the Bankruptcy Code itself, when agpplied in conjunction with
applicable Michigan law, supports my conclusions that a severance of the entireties estate occurs
whenever a bankruptcy proceeding is commenced and that the resulting co-tenancy between the
bankruptcy estate and the debtor’ s spouse will be atenancy in common.

Second, Congress' grant of authority to the trustee under Section 363(b)(1) to sell the
bankruptcy estate’ s interest in property that had been held by debtor and his spouse pre-petition as
tenantsby the entirety raisesan ancillary question: Doesthe non-filing spouse have acorresponding
right to dispose of her undivided interest in the co-tenancy after the commencement of the debtor’s
bankruptcy proceeding? If Debtors are correct in their assertion that the entireties estate is to
continue post-petition, then the answer isno. However, an inequity would result, for the non-filing
spouse would continue to be constrained under Michigan law from conveying her interest in the

entireties property whereas the bankruptcy trustee would be able to dispose of the debtor’ sinterest
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pursuant to Section 363(b). It is conceivable that Congress intended there to be such an inequity
although one would have certainly expected Congress to have offered some explanation for its
decision. Of course, thereisno inequity if, as | have concluded, the commencement of the debtor’s
bankruptcy results in the immediate severance of the entireties property and the attendant creation
of a tenancy in common between the bankruptcy estate and the debtor’s spouse. As tenants in
common, the bankruptcy estate and the debtor’s spouse would both have the unfettered right to
unilaterally dispose of their separate undivided interests.

Third, there is no question that the trustee may use the bankruptcy process to convey the
bankruptcy estate’s undivided interest in the property without the consent of the non-filing spouse.
For example, assume that the trustee of Mr. A’s bankruptcy estate is unable to compel the sale of
Mrs. A’ sinterestin Whiteacre but that Mr. and Mrs. B are still willing to buy the bankruptcy estate’ s
undivided interest.” Under no circumstances would Michigan law allow Mrs. A and Mr. and Mrs.
B to own Whiteacre thereafter as tenants by the entirety. Rather, Michigan would recognize the
resulting co-tenancy as atenancy in common with Mrs. A owning ahalf interest and Mrs. and Mrs.
B owning a quarter interest each.

Consequently, it is clear that the entireties estate may be severed at some point during the
bankruptcy proceeding. Theonly questioniswhen. Debtorsinfact concedethispoint but insist that

a severance should occur only when the trustee actually disposes of the debtor’s interest in the

#This assumption is not as far-fetched as it may sound. A former spouse of the debtor or an
“unneighborly” neighbor might be more than happy to purchase an apparently “valueless’ interest in the
property in order to useit asleverage in hisor her own dealingswith the debtor and the non-filing spouse.
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property to athird person.*® However, Debtorsoffer nothing to support thiscontention. They simply
argue that the Bankruptcy Code ought to preserve the entireties estate unless and until the trustee
disposes of the debtor’s interest pursuant to Section 363(b). But why? If state law prohibiting
persons other than a husband and wife from owning property by the entirety isto prevail when the
trustee unilaterally sellsthe bankruptcy estate’ s undivided interest to athird party, then why should
not the same prohibition prevail when the debtor unilaterdly transfers hisundivided interest in the
entireties property to the bankruptcy estate at the commencement of his bankruptcy proceeding?
It is reasonableto expect that Congress would have given at least some hint that it intended
to allow the bankruptcy estate to hold property as atenant by the entirety with the non-filing spouse
notwithstanding state law to the contrary if in fact that iswhat Congress intended. Indeed, Butner
requires affirmative action by Congress to alter what would otherwise be a party’ s property rights
under state law. Consequently, Congress' silence concerning thisissue cannot be interpreted as an
opportunity for federal courts to develop ther own common law as to how this issue is to be

resolved.®

¥Ford also apparently recognized that an undivided interest in entireties property might ultimately
be severed at some point in the process, for it seems to agree that a severance would occur if the Section
522(b)(2)(B) exemption was either not claimed or claimed but not allowed.

Thereisno severanceof the unitieswhen thedebtor’ sinterest passesto the
estate. The trustee merely obtains and retains custody of the debtor’s
undivided interest consisting of the same unities, intact and unaltered, as
they existed immediately prior to the filing of the petition, until such time
asthat interest, till intact and unaltered, is exempted from the estate under
8 522(b)(2)(B), provided such exemption is available and property [sic]
taken by the debtor.

Ford, 3B.R. at 570.

*Debtors have cited one passage from the legislative history as providing evidence that Congress
intended to preserve the entireties estate subsequent to the commencement of a bankruptcy proceeding.
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To summarize, | conclude that the commencement of a bankruptcy proceeding severs
whatever tenancies by the entirety adebtor may own with hisnon-filing spouse under Michigan law

at the time the bankruptcy petition is filed.* My conclusion is compelled by the convergence of

The bill aso changes the rules with respect to marital interests in
property. ... With respect to ather co-ownershipinterest, such astenancies
by the entirety, joint tenancies, and tenancies in common, the bill does not
invalidatetherights, but provides a method by whichthe estate may realize
on the value of the debtor’s interest in the property while protecting the
other rights. Thetrusteeispermittedto realize onthevalue of the property
by being permitted to sell it without obtaining the consent or a waiver of
rights by the spouse of the debtor or the co-owner, as may be required for
acomplete saleunder applicable State law. The other interest is protected
under H.R. 8200 by giving the spouse aright of first refusal at asale of the
property, and by requiring the trustee to pay over to the spousethe val ue of
the spouse’ s interest in the property....

H.R. Rep. No. 95-595 at 177 (1977), reprinted in 1978 U.S.C.C.A.N. 5963, 6137-38.

This passage is taken from the report of the House Judiciary Committee. Thereis no similar language in
either the Report of the Senate Judiciary Committee S. Rep. No. 95-989 (1978), reprinted in 1978
U.S.C.C.A.N. 5787 or inthejoint explanatory statement for thecompromise bill that was ultimately enacted
124 Cong. Rec. H11047-117 (daily ed., September 28, 1978).

Thispassageisat bestambiguous. The House Judiciary Committee’ s preliminary comment that the
bill then before it was not designed to invalidate co-ownership rights such as those held as tenants by the
entirety does suggest some intention by at |east that committee that property that had been held pre-petition
as atenant by the entirety was to continue to be held in the same manner post-petition by the bankruptcy
estate. However, this preliminary comment was then qualified by subsequent language concerning the
liquidation of all undivided interestsin the property for the mutual benefit of all. When read in the context
of these additional remarks, it appearsthat the point of this particular passagein the committee’ s report was
not to preservethe entireties estate. Rather, the point was to highlight the inclusion of Section 363(h) inthe
bill and to emphasizethe procedural safeguardsincorporated into that section to protect the rights of anon-
filing co-owner of atenancy by the entirety, atenancy in common, and ajoint tenancy alike. Inany event,
| determine that this comment alone is insufficient to support Debtors’ argument that Congress intended a
tenancy by the entirety under Michigan law to continue post-petition even though the requisite marital
relationship would no longer exist.

%2Section 541(a) does not distinguish between the various types of cases that are allowed under the
Bankruptcy Code. A debtor’sinterestinentiretiesproperty will transfer into the bankruptcy estateregard ess
of whether the proceeding isunder Chapter 7, 11, 12, or 13. Therefore, aseverance of the entiretiesproperty
will occur whenever a bankruptcy petition is filed.
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federal bankruptcy law, which mandates that whatever interest the debtor may have in entireties
property be immediately and automatically transferred into a bankruptcy estate, and Michigan law,
which prohibits without qualification estates and other legal artifices from holding such tenancies.
It was certainly within Congress' power to avoid this otherwise compul sory severance by including
in the Bankruptcy Code some provision that would preserve the tenancy until, for example, the
debtor had made his final decision concerning the exemption of that interest. However, Congress,
for whatever reason, chose not to create such an exception. Consequently, Michigan law controls.

Butner, 99 S. Ct. at 917-18.%

However, adebtor in a Chapter 11, 12, or 13 proceeding, unlikeadebtor in a Chapter 7 proceeding,
can control the outcome of that proceeding through the plan confirmation process. A Chapter 11, 12, or 13
plan may include any provision that is not inconsistent with the applicable provisions of the Bankruptcy
Code. 11 U.S.C. 881122(b)(6), 1222(b)(11), and 1322(b)(10). | seeno reason why a debtor could not, as
part of his plan, direct that whatever interests the debtor owned pre-petition as a tenant by the entirety will
revest with the debtor upon confirmation and be held once again as a tenant by the entirety with his spouse.
Of course, the non-filing spousewoul d d so haveto consent tothe two undivided interestsbeing owned again
as tenants by the entirety.

| recognize that my conclusion creates results that may have been unforeseen by Congress. The
judiciary sfailurefor over twenty years to recognize thelogical consequence of including tenanciesby the
entireties in the Section 541(a) bankruptcy estate certainly suggests that Congress also may havefailed to
fully consider the consequences of that decision. Frankly, | am not convinced that thisisthe case. However,
even if it were clear that Congress had not intended this result, it is not my place to correct the perceived
error.

Debtors have also argued that the result is unfair, especially in situations where the bankruptcy
proceeding was commenced through an involuntary petition. A bankruptcy estate is created regardless of
whether the petition filed is voluntary or involuntary. 11 U.S.C. 88 303(b) and 541(a). On the other hand,
the administration of the bankruptcy estate created by the involuntary petition is not inevitable. A debtor
may contest the involuntary petition and, if successful, may have the involuntary petition dismissed. 11
U.S.C. 88 303(h) and (i); Fed.R.Bankr.P. 1018. Therefore, thereal possibility existsthat a debtor and his
non-filing spouse could end up no longer holding property astenants by the entirety through an unsuccessful
attempt by the debtor’s creditorsto place him in an involuntary bankruptcy proceeding.

| agree that such aresult, on its face, appears to be both unfair and unintended. However, |
emphasi ze theword “appears.” | can only speculate asto whether Congress considered the consegquence of
an unsuccessful involuntary bankruptcy proceeding upon entireties property. However, | am certain that
Congress did intend that a debtor’ s interest in entireties property would transfer immediately and without
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| also concdudethat Michigan law would treat thetenancy between the bankruptcy estateand
the debtor’ s spouse resulting from the commencement of the debtor’ s bankruptcy proceeding as a
tenancy incommon. Asalready discussed, the Michiganlegislaturehasded ared that theinvoluntary
termination of atenancy by the entirety resulting from a contested divorce will transform the co-
tenancy into atenancy in common. Therefore, it is reasonable to assume that the Michigan courts

would similarly conclude that the involuntary termination of atenancy by the entirety through the

qualification to the bankruptcy estate whenever abankruptcy proceeding, whether voluntary or invol untary,
was commenced. | amequally satisfied that Congressdid not intend to preserve atenancy by the entirety that
existed under Michigan law pre-petition once the bankruptcy estate became the owner of the debtor’s
interest. It is not for me to skew or otherwise create exceptions to the clear dictates of Congress simply
because a potential consequence of thelegidative enactment appears to be unfair or unintended. Lamie v.
U.S. Trustee, u.s , 124 S. Ct. 1023, 1030 (2004).

Moreover, it isnot inevitablethat a husband’ sand wife' stenancy by theentirety will beirreparably
severed asaresult of an unsuccessful involuntary bankruptcy petition. First, Section 349(b)(3) providesthat
the undivided interest in entireties property that the bankruptcy estate acquired upon the commencement of
abankruptcy proceeding “revests’ tothe debtor if the proceedingislater dismissed. Itisdistinctly possible
that the Michigan courtswoul dinterpret Michigan law to permit theresurrection of the entireties estate under
circumstances where a bankruptcy proceeding is later dismissed and the interest in the former entireties
property is “revested” with the debtor.

Second, Section 105(a) may also be available to remedy this apparent inequity. This section
authorizesthe bankruptcy court to “issue any order, process, or judgment that is necessary or appropriate to
carry out the provisions of thistitle.” 11 U.S.C. § 105(a). While Section 105(a) may not be used to ater
outcomes that Congress intended simply because the court believes that an injustice will be done in a
particular case, thereis certainly sufficient justification within Sections 303(h) and 549(e) to warrant the
inclusion within an order dismissing an involuntary bankruptcy proceeding Section 105(a) language that
would override whatever impediments might exist under sate law to the re-creation of the entireties estate
upon the dismissd of the involuntary bankruptcy petition.

Finally, the unscrupulous creditor will not go unpunished even if state law and/or Section 105(a)
cannot resurrect atenancy by the entirety destroyed by an involuntary petition filed for the sole purpose of
destroying the entireties estate. Section 303(i)(2) permits the bankruptcy court to grant ajudgment against
the petitioning creditor for both actual and punitive damages if the petition has been brought in bad faith.
One must assume that therisk of substantial damages being assessed because of theunwarranted severance
of the debtor’s entireties property would serve as at least some deterrent to a creditor who is considering
taking improper advantage of Section 541(a) through the filing of an involuntary bankruptcy petition.
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commencement of abankruptcy proceeding would result inthe bankruptcy estate and the non-debtor
spouse owning the undivided interests in the property as tenants in common.*

Finally, | am satisfied that the undivided interests held by the debtor’ s bankruptcy estate and
the debtor’ s non-filing spouse post-petition astenantsin common are equal in sze. In other words,
the bankruptcy estate and the debtor’s spouse will each hold an undivided haf interest inthe subject
property after the bankruptcy proceeding iscommenced. | recognize that an argument can be made
that the interest should be divided based upon life expectancies of the debtor and the non-filing
spouse. Otherwise, anon-filing spousewho is substantially younger than the debtor would lose not
only the benefit of holding property by the entireties because of the other spouse’s bankruptcy
proceeding but also would be left uncompensated for the actuarial advantage that the non-filing
spouse had enjoyed before the bankruptcy proceeding involuntarily severed the entireties estate. Of
course, the sword does cut both ways. If the non-filing spouse is older than the debtor, then she
would stand to gain financially from the equal divison of the entireties property severed by the

younger spouse’ s bankruptcy proceeding.

¥ Each of the cases before me involve only one of the spouses being in a bankruptcy proceeding.
Consequently, | have described the bankruptcy estate as owning one of theundividedinterestsin theproperty
post-petition and the non-filing spouse as owning theother undivided interest in the property. However, the
outcome would not change if, for example, both spouses filed bankruptcy petitions. Severance of the
entiretiesproperty wouldstill occur becausethe unity of marriagewould nolonger exist. Theonly difference
wouldbethat the co-owners of the post-petition tenancy in common woul d be two bankruptcy estatesinstead
of one bankruptcy estate and the debtor’ s non-filing spouse.

That ahusband andwifemay fileajoint petition doesnot change the outcomeeither. Section 302(a)
does permit a husband and wife to commence bankruptcy proceedings involving both of them through a
single petition. However, the joint petition creates two separate bankruptcy estates, one for each spouse,
instead of asingle bankruptcy estate for both spouses. It isleft to the court to decide at some point after the
petition is filed whether the two estates should be jointly administered or substantively consolidated. 11
U.S.C. § 303(b); Fed.R.Bankr.P. 1015(b).
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| have not found any Michigan law that requires an apportionment of theresulting undivided
interests based upon actuarial considerations. To the contrary, whenever atenancy by theentireties
isinvoluntarily severed by adivorce, Michigan law divides the severed estate equally between the
two former spouses. See, In re Ignasiak, 22 B.R. 828, 830 (Bankr. E.D. Mich. 1982); Lasich v.
Wickstrom (In re Wickstrom), 113 B.R. 339, 349 (Bankr. W.D. Mich. 1990). | have aso found
nothing in the Bankruptcy Code that requires the division of entireties property to be based upon
actuarial considerations. For example, Section 363(j) issilent astohow the bankruptcy estate’ sand
the non-filing spouse’ sinterestsin entireties property areto beaccounted for if the trustee sellsboth
the spouse’ sand the bankruptcy estate’ sinterestsin the property pursuant to Section 363(b) and (h).
Therefore, | conclude that the undivided interest that each bankruptcy estate acquired from each
debtor in the four matters before me is a half interest, with the non-filing spouse of each debtor
holding the other haf interest in that property.

Thenextissuera sed by Trustee sobjection isthe amount of the exemptionavailableto each
debtor pursuant to Section 522(b)(2). Trustee contends that the Section 522(b)(2)(B) exemption
cannot be claimed by any of the debtors because the bankruptcy estate owns the undivided interest
acquired from the debtor as atenant in common rather than as atenant by the entirety. Thisisthe
same argument the court in Ford relied upon to conclude that the commencement of a bankruptcy
proceeding did not sever the entireties estate. Ford, 3 B.R. at 570-71. However, as aready
discussed, the Section 522(b)(2)(B) exemption only requiresthe debtor to have owned the claimed
interest as atenant by the entirety immediately before the commencement of the case. That the

bankruptcy estate's succeeding interest in the property is held as atenant in common, and not as a
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tenant by the entirety, isirrelevant for purposes of determining whether the Section 522(b)(2)(B)
exemption isavailable or not.

Ms. Spears and Messrs. Sedgewick and Brehm each held the interest now claimed by them
as exempt pursuant to Section 522(b)(2)(B) as a tenant by the entirety immediately before the
commencement of their bankruptcy proceedings.® Therefore, thesethreedebtorsaredearlyeligible
to take advantage of the Section 522(b)(2)(B) exemption. The maximum amount of the available
exemption isthe value of the bankruptcy estate’ s half interest as atenant in common in the subject
property.

However, the amount of the exemption that these debtors may claim pursuant to Section
522(b)(2)(B) islimited. That section permits the exemption of:

(B) any interest in property in which the debtor had, immediately
before the commencement of the case, an interest as a tenant by the
entirety or joint tenant to the extent that such interest as a tenant
by the entirety or joint tenant is exempt from process under
applicable nonbankruptcy law.

11 U.S.C. 8§ 522(b)(2)(B) (emphasis added).

Under Michigan law, a creditor of one spouse but not the other spouse may not execute against

property owned by the couple as tenants by the entireties. However, if the husband and wife are

*Mr. Gillisalso owned theinterest claimed by him as exempt as atenant by theentirety immediately
beforethe commencement of hisbankruptcy proceeding. However, Mr. Gillischanged hisexemptionsfrom
those permitted by Section 522(b)(2) to those permitted by Section 522(b)(1). He now reliesupon Section
522(d)(1) to exempt theundivided interest owned by the bankruptcy estate inthe Hersey property. Section
522(d)(1) makes no distinction as to how Mr. Gillis owned the property pre-petition. Rather, Section
522(d)(1) focuses on whether the debtor or his dependent is currently using the property in question as his
or her residence.

®What exactly isthe“value” of the bankruptcy estate’ s half interest in the subject property may be
elusive. It will depend upon whether the trustee is permitted to sell the bankruptcy estate’ sinterest and the
non-debtor spouse’s interest together pursuant to Section 363(b) and (h) or whether the trustee will be
restricted to disposing of only the bankruptcy estate’sinterest in the property pursuant to Section 363(b).
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jointly liableto the creditor, then the entireties property is subject to execution by thejoint creditor.
Rossman v. Hutchinson, 289 Mich. 577,588 (1939); Kolakowski v. Cyman, 285 Mich. 585, 588-89
(1938). See also, Grosslight, 757 F.2d at 776; Trickett, 14 B.R. at 87, 89.

Therefore, a Michigan debtor’s allowed exemption pursuant to Section 522(b)(2)(B) is
inversdy relatedto the amount of thevalid claimsthat creditors have againg both the debtor and his
non-filing spouse. If the debtor has no joint claims against him, then the debtor would be allowed
to exempt the entire interest hed by the bankruptcy estate in whatever property debtor had owned
as atenant by the entirety pre-petition. If, however, acreditor’s claim against the debtor isjointly
owned by the debtor and his spouse, then the debtor’s Section 522(b)(2)(B) exemption would be
reduced by the amount of that claim. Indeed, if the amount of valid joint claims against the debtor
exceedsthevalue of the bankruptcy estate’ sundivided interest in theformer entireties property, then
thedebtor would be allowed no exemption under Section 522(b)(2)(B). However, aMichigan debtor
might still be able to exempt up to $3,500 of the bankruptcy estate’ sinterest in the former entireties
property if theinterest qudifiesasa“homesead.” 11 U.S.C. §522(b)(1) and M.C.L. 8 6023(1)(h).

Trustee also contends that whatever is left of the bankruptcy estate’s interest in the former
entireties property after the Section 522(b)(2)(B) exemption is alowed should be administered for
the benefit of all of the debtor’ screditors. For example, assumethat a Chapter 7 debtor and hiswife
owned property astenantsby the entirety pre-petition worth $100,000 and that creditorshad $30,000
injoint claims against hiswife and him. The bankruptcy estate’ s interest in the property would be
$50,000 (one-half of $100,000) and the debtor’ s Section 522(b)(2)(B) exemption would be $20,000
($50,000 minusthe $30,000 in joint claims). It isthe Trustee s position that the remaining value of

the bankruptcy estate’' sinterest in the former entireties property (i.e., $50,000 less liquidation costs
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and less the debtor’ s$20,000 exemption) should be distributed to the debtor’ s creditors pursuant to
Section 726(a), as opposed to just the debtor’ s joint creditors.

However, Trustee' s position is at odds with the procedure currently used in this district to
administer property claimed asexempt pursuant to Section 522(b)(2)(B). Thisprocedure, whichis
known asthe Trickett procedure, is based upon this court’s commentsin a Chapter 7 proceeding by
the same name. In re Trickett, 14 B.R. 85 (Bankr. W.D. Mich. 1981).%

Trickett was decided shortly after the enactment of the Bankruptcy Code. Wilson Trickett,
who was married, had filed a petition for relief under Chapter 7. Mrs. Trickett did not join in the
petition. Mr. Trickett’s schedules indicated that he owned a number of parcels of property as a
tenant by the entirety with hiswife. Mr. Trickett set the value of hiswife’ sand hisinterestsin these
properties at more than $2 million. Michigan Nationd Bank was a joint creditor of Mr. and Mrs.
Trickett. Its claim was approximately $40,000. Another joint creditor had a claim againg the
Tricketts in the amount of $65,000.

Under theformer Bankruptcy Act, creditorsholding unsecured claimsagainst the debtor and
his spouse were barred from enforcing their claims against entireties property once the debtor’s
discharge was entered. Fetter v. United States, 269 F.2d 467 (6th Cir. 1959); Harris v.
Manufacturers National Bank of Detroit, 457 F.2d 631 (6th Cir. 1972), cert. denied 409 U.S. 885,

93S. Ct. 118 (1972). Consequently, a procedure had evolved in this district under the Bankruptcy

¥Thiscourt did not actually adopt the Trickett procedure when it issued its written opinion. Rather,
it only suggested aprocedure to replace what had been the procedure under the Bankruptcy Act. However,
over time, the procedure suggested in Trickett has in fact become the procedure used in this district to
administer entireties property subject to joint claims under the Bankruptcy Code.

The Sixth Circuit did mention the Trickert procedure in Grosslight (757 F.2d at 777). However,
Grosslight did decide whether the procedure was proper or not.
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Act whereby joint creditorswere given theopportunity toenforcetheir joint claimsagaing entireties
property before the debtor’ sdischargewas entered. In re Black, 14 C.B.C. 481 (W.D. Mich. 1977).
Theorder tostay thedebtor’ sdischarge pursuant to such arequest wasreferredto asa*“ Black order.”

Michigan National Bank commenced an adversary proceeding against Mr. Trickett.
Michigan National Bank’ s complaint requested both relief from the automatic say to proceed with
itsjoint claim against Mr. and Mrs. Trickett in state court and the entry of aBlack order pending the
outcome of the state court action. The court in Trickett denied both requests on the basis that such
relief was no longer necessary under the Bankruptcy Code. The court described the Black order
process as both cumbersome and unfair.

The Trickett court also suggested an alternative procedure. The suggested procedure
recognizes a separate class of creditors consisting of only those creditors with claims againg both
the debtor and the debtor’ s spouse. These creditors are given the opportunity to file “joint” proofs
of clam against the bankruptcy estate. Whatever joint claims are filed are then separaely
administered by the trustee in amanner similar to other proofs of claim. That is, they are subjected
to the objection process. If joint claims remain after that process, then the trustee is to dispose of
the property that the debtor and his spouse had held by the entirety pursuant to Section 363(h), (i)
and (j). Thetrusteeisto then distribute the bankruptcy estate’ s portion of the proceedsto thosejoint
creditorswhose joint claims have been allowed. If the bankruptcy estate’ s portion of the proceeds
is greater than the amount of the allowed joint claims, then the surplus is to be distributed to the
debtor.

The procedure suggested by the court in Trickett was its own creation. There isno section

in the Bankruptcy Code that describes the process that the court proposed. In contrast, the
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Bankruptcy Code expressly providesfor theadministration of community claimsagai nst community
property. It requiresthat all interests of the debtor and the debtor’ s spouse in community property
be included in the bankruptcy estate. See, Section 541(a)(2). It then provides that the community
property is to be segregated from the other property of the estate and administered with respect to

“community claims’ against that property.®

% (c) Notwithstanding subsections (a) and (b) of this section, if there is
property of the kind specified in section 541(a)(2) of thistitle, or proceeds
of such property, in the estate, such property or proceeds shall be
segregated from other property of the estate, and such property or proceeds
and other property of the estate shall be distributed as follows:

(1) Claims allowed under section 503 of this title shall be paid either
from property of the kind specified insection 541(a)(2) of thistitle, or from
other property of the estate, as the interest of justice requires.

(2) Allowed claims, other than claims allowed under section 503 of this
title, shall be paid in the order specified in subsection () of this section,
and, with respect to claims of akind specified in a particular paragraph of
section 507 of thistitle or subsection (@) of this section, in the following
order and manner:

(A) First, community claims against the debtor or the debtor’s
spouse shall be paid from property of the kind specified in section
541(a)(2) of thistitle, except to the extent that such property issolely liable
for debts of the debtor.

(B) Second, to theextent that community claimsagainst the debtor
are not paid under subparagraph (a) of this paragraph, such community
claimsshall be paid fromproperty of the kind specified in section 541(a)(2)
of thistitle that is soldy liable for debts of the debtor.

(C) Third, to the extent that all claims against the debtor including
community claims against the debtor are not paid under subparagraph (A)
or (B) of this paragragph such claims shall be paid from property of the
estate other than property of the kind specified in section 541(a)(2) of this
title.

(D) Fourth, to the extent that community claims against the debtor
or the debtor’ s spouse are not paid under subparagraph (A), (B), or (C) of
thisparagraph, such clamsshall be paid fromall remaining property of the
estate.

11 U.S.C. § 726(c).

A “community claim” is:
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The existencewithin the Bankruptcy Code of adetailed procedure to administer community
property and community claims, coupled with the corresponding absence in the Bankruptcy Code
of any similar procedure for the administration of entireties property and joint claims, undermines
the Trickett court’ s assumption that it had the authority to establish the procedurethat it did. At a
minimum, Section 726 requires consideration of the possihility that Congress did not intend there
to be any special procedure for the administration of a debtor’ sinterest in entireties property once
that interest became property of the estate.

The unstated premise in Trickett is that the enactment of the Bankruptcy Code did not
radicaly change the treatment of entireties property in a bankruptcy proceeding. Trickett certainly
recognized that the Bankruptcy Code changed the law by requiring a debtor’ s interest in entireties
property to become property of the estate. It al so recognized that the Bankruptcy Code permitted the
trustee to dispose of both the bankruptcy estate’'s and the non-filing spouse’s interests in the
entireties property if the conditions of Section 363(h) could be met. However, in spite of these
changes, Trickett assumed that the law concerning the treatment of entireties property in a
bankruptcy proceeding remained essentially the same. Trickett assumed that property owned by the
debtor and the non-filing spouse pre-petition as tenants by the entirety would continue to be held by
them as tenants by the entirety at the conclusion of the bankruptcy proceeding if the debtor elected

the Section 522(b)(2) exemption and if the trustee did not intervene. It is this assumption that

[a] claim that arose before the commencement of the case concerning the
debtor for which property of the kind specified in section 541(a)(2) of this
title is liable, whether or not there is any such property at the time of the
commencement of the case.

11 U.S.C. § 101(7).
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prompted the court in Trickett to suggest the procedure that it did. From its point of view, Fetters
and Harris remained a problem because adebtor and his wife could still use the Bankruptcy Code
to protecttheir entiretiesproperty fromjoint creditors. The court in Trickett approached the changes
made by the Bankruptcy Code with respect to entireties property as smply providing it with an
opportunity to create a better solution to this persisent problem.

However, | cannot find anything in either the Bankruptcy Code or the legislative history to
support Trickett sassumption that the entiretiesestateisto re-emerge unscathed from the bankruptcy
process unless the bankruptcy trustee chooses to administer it pursuant to Section 363(h). The
Bankruptcy Code and the legidlative history in fact indicate a very different outcome for entireties
property owned by the debtor and his spouse pre-petition.

Providing an individual debtor with a “fresh start” is a fundamental objective of the
Bankruptcy Code. Congressdeterminedinthelate 1970sthat theformer Bankruptcy Act, which had
not had any major revision since 1938, did not adequately protect consumer debtors. See, e.g., H.R.
Rep. No. 95-595 at 116-118 (1977), reprinted in 1978 U.S.C.C.A.N. 5963, 6076-79. It concluded
that “bankruptcy relief should be effective, and should provide the debtor with afresh start.” 1978
U.S.C.C.A.N. at 6079.

Congress enacted the exemption scheme set forth in Section 522 in order to provide an
individual debtor with the fresh start it contemplated.

Though exemption laws have been considered within the province of
State law under the current Bankruptcy Act, H.R. 8200 adopts the
position that there is a Federa interest in seeing tha a debtor that

goes through bankruptcy comes out with adequate possessions to
begin his fresh gart.
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The historical purpose of these exemption laws has been to protect a
debtor from hiscreditors, to provide him with the basi ¢ necessities of
lifesothat evenif hiscreditorslevy on al of hisnonexempt property,
the debtor will not be left destitute and a public charge.

H.R. Rep. No. 95-595 at 126 (1977), reprinted in 1978 U.S.C.C.A.N. 5963, 6087.

The Bankruptcy Code also changed the process by which the debtor secured the exempt
assets needed by him to facilitate his fresh start. Under the Bankruptcy Act, the debtor simply
retained whatever he was allowed to exempt under state law. No exempt property ever became
property of the estate. Bankruptcy Act of 1898, 8§ 70a (repealed 1979). In contrast, the Bankruptcy
Coderequired that all of the debtor’ s property, including property claimed asexempt, transfer from
the debtor to the bankruptcy estate upon the commencement of the debtor’ sbankruptcy proceeding.
Congress' intent was that the debtor would then pick from the bankruptcy estate those items
permitted under Section 522 that debtor believed would best contribute to his fresh start for the
future. See H.R. Rep. No. 95-595 at 368 (1977), reprinted in 1978 U.S.C.C.A.N. 5963, 6324; S.
Rep. No. 95-989 at 82 (1978), reprinted in 1978 U.S.C.C.A.N. 5787, 5868.

This processis codified in Section 522(b) and (c):

(b) Notwithstanding section 541 of this title, an individual debtor

may exempt from property of the estate the property listed in either
paragraph (1) or, in the aternative, paragraph (2) of this subsection.

* % %

() Unless the case is dismissed, property exempted under this
sectionisnot liable during or after the case for any debt of the debtor
that arose, or that is determined under section 502 of thistitle as if
such debt had arisen, before the commencement of the case|.]

* * %

11 U.S.C. § 522(b) and (c).
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The notion that the debtor’ sinterest in entireties property dlaimed as exempt by the debtor
continues as entireties property when the debtor’ sinterest is released from the bankruptcy estateis
inconsistent with the process | have just described. If, in fact, the debtor' s undivided interest in
property held by him and his non-filing spouse pre-petition as tenants by the entirety isto again be
held as tenants by the entirety once hisexemption is allowed, then it follows that debtor would aso
be again subject to that singular feature of entireties property that distinguishesit from all other co-
tenancies in Michigan, that being the inability to convey his interest without the consent of his
spouse. However, nothing in the Bankruptcy Code or the legidative history suggests that the
debtor’s use of the property he has exempted pursuant to Section 522(b)(2)(B) is to be so
constrained. The purpose of the debtor’ s Section 522(b)(2)(B) exemption, likeall other exemptions
allowed under Section 522, isto facilitate the debtor’ sfresh start. Whileit iscertainly possiblethat
the debtor may wish to combine his exempted interest in the property with the interest of his spouse
to re-form the entireties estate that they had previously enjoyed, the Bankruptcy Code clearly does
not requirethisresult. Tothecontrary, the Bankruptcy Code givesthe debtor freerein to decide how
best to use the exemptions allowed him to achieve HIS financial rehabilitation. It isfor the debtor
aoneto decide whether the undivided interest he has re-acquired from the bankruptcy estate as an
exempt asset be shared agan as a tenant by the entirety with his spouse or converted to other

property more suited for his fresh start.*

¥The importance of allowing the debtor the unrestricted right to use his exemption as he seesfitis
more apparent when the exemption involves cash as opposed to property in-kind. For example, assume that
the debtor claims a Section 522(b)(2)(B) exemption in an undivided interest in property that the debtor had
owned pre-petition as entireties property with his spouse. Assume further that there are also joint claims
against the debtor and hiswife. Finally, assume that the debtor was not able to reach a settlement with the
trustee concerning those claims and therefore the trustee had to sell the bankruptcy estate’ s interest in the
property in order to recover for the benefit of the estate the amount represented by thosejoint claims. Under
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Trickett s assumption that a debtor’ sinterest in entireti es property will re-emerge from the
bankruptcy proceeding unaltered if claimed as exempt pursuant to Section 522(b)(2) is further
undermined by my conclusion that atenancy by the entirety is severed upon the commencement of
the bankruptcy proceeding. Asalready discussed, all interests of the debtor, including interests in
entireties property that the debtor intends to exempt pursuant to Section 522(b)(2)(B), become
property of the estate when the case is commenced. Consequently, even property that isultimately
returned to the debtor as an allowed exemption must be part of the bankruptcy estate for at |east the
time period allowed for the trustee and other interested parties to object to the exemption claimed.
11 U.S.C. § 522()).

Courts that have concluded that entireties property will re-emerge unscathed from the
bankruptcy proceeding if claimed as exempt simply assume that the bankruptcy estate’sinterest in
the property previously owned as entireties property by the debtor and his non-filing spouse will
retain its status as entireties property during thisinterval. 1, on the other hand, have concluded that
the bankruptcy estate cannot continue to hold the undivided interest acquired from the debtor as
entireties property under Michigan law because a bankruptcy estate isan incorporeal entity which
isnot married to the debtor’ s spouse. Thebankruptcy estate and the non-filing spouse must instead

hold their respective undivided interestsin the property during thisinterval astenantsin common.

these circumstances, the debtor would receive cash as his Section 522(b)(2)(B) exemption. Those courtsthat
have assumed that the entireties estateisresurrected if the debtor successfully claimsa Section 522(b)(2)(B)
exemptionwould presumably hold that themoney thedebtor receivesfromthe bankruptcy estate on account
of his Section 522(b)(2)(B) would retainits character asentireties property and be held jointly with whatever
the debtor’s spouse received in connection with the accounting under Section 363(h). However, such a
restriction on the debtor’ s ability to use that cash would dearly run afoul of Congress’ stated intention to
provide the debtor the means to pursue a fresh start.
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However, atenant in common, unlike atenant by the entirety, can convey her undividedinterestin
the tenancy without the consent of the other co-tenant. Therefore, the debtor’ s non-filing spouse,
as a tenant in common, would be free to convey her undivided interest in the former entireties
property at any time during the interval between the commencement of the debtor’s bankruptcy
proceeding and the allowance of his Section 522(b)(2)(B) exemption.

An outright conveyance by the debtor’s spouse of her undivided interest in the property
during thisinterval would of course berare. However, itisnot uncommon for credit cards and other
lines of credit to be secured by a home mortgage. What if the non-filing spouse continues to incur
debt on ahomeequity loanduring thisinterval ? The bankruptcy estate’ sinterest in the homewould
not be affected because the bankruptcy estate cannot beliable for the post-petition debt. The debtor
would likewise not be liable for the post-petition debt because of the discharge heisto receive as
part of the bankruptcy proceeding. However, the non-filing spouse should certainly beliablefor this
debt. Moreover, it standsto reason that the creditor’ slien against the non-filing spouse’ s undivided
tenancy in common would increase by the amount of the debt she incurred during thisinterval. If,
as Trickett and other courts have assumed, the entiretiesestate isto be resurrected once the Section
522(b)(2)(B) exemption is allowed, does this creditor lose its right to enforce its lien once the
Section 522(b)(2)(B) exemption is allowed?

Assumenow that the debtor’ s spouse has her own set of creditorswhen her husband filed his
bankruptcy proceeding. Although these creditorswould clearly not have been abl eto executeagaingt
thenon-filing spouse sinterest in entireties property before her husband’ sbankruptcy, the severance
of theentireties property caused by her husband’ sbankruptcy proceeding would allow the non-filing

spouse’'s creditors to proceed against her interest post-petition at least during the interval
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immediately after the commencement of that proceeding. Indeed, a creditor’s effort to proceed in
this manner would not be impeded by the automatic stay imposed by the debtor’s bankruptcy
proceeding because the spouse’s undivided interest in the pre-petition entireties property did not
become property of theestate. If, as Trickett and other courts have assumed, the entireties estate is
to be resurrected oncethe Section 522(b)(2)(B) exemptionis allowed, should the court issue a new
order that enjoins these creditors from executing against the spouse’ s interest in the property until
the Section 522(b)(2)(B) exemption is allowed?

Finally, assume that the non-filing spouse incurs new debt during the interval immediately
following the commencement of her husband’ s bankruptcy proceeding. If, as Trickett and other
courtshave assumed, the entireties estate i sto be resurrected once the debtor’ s Section 522(b)(2)(B)
exemptionisallowed, arethese creditorsto be ultimately forecl osed from executing against the non-
filing spouse’ sundivided interest in the property once it isrecombined with her husband’sinterest
even though it was subject to execution when the post-petition credit was extended to her? Should
these post-petition creditors be allowed to later proceed against the non-filing spouse’ s undivided
interest based upon afraudulent conveyance theory? Or should the court issue a new variation of
the“Black order” to stay the allowance of the debtor’ s Section 522(b)(2)(B) exemption togivethese

creditors the opportunity to enforce their rights against the spouse s undivided interest?*°

“Trickett itself isinconsistent concerningthe status of theinterest that isto be returned to the debtor
if hisSection 522(b)(2)(B) exemptionisallowed. Ontheonehand, Trickett assumesthat if thedebtor claims
a Section 522(b)(2)(B) exemption and has no joint creditors, then the undivided interest held by the
bankruptcy estate will not only be returned to the debtor but will also be recombined with the undivided
interest of the non-filing spouseto re-createthe entireties estate. Trickert further assumesthat if the trustee
rel easesthe debtor’ sundivided interest because noneof thedebtor’ sjoint creditorsfiled atimely joint claim,
then the re-created entireties estate would beimmune from a later attempt by one of these joint creditorsto
enforce its claim against either the debtor’s or the non-filing spouse’s interest in that property. In other
words, Fetters and Harris would still apply.
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Judges and lawyers are by nature nostalgic. American juristsaretrained to defer to the past,
not to reject it. The common law, which is a the heart of the Anglo-American tradition of
jurisprudence, representsthe accumul ation of many centuriesof legal precedent. The SupremeCourt
itself hasinstructed the bankruptcy courts to assume that Congress intended to incorporate into the
Bankruptcy Code customs and practices devel oped under the Bankruptcy Act unlessthe Bankruptcy
Codedirectsotherwise. Cohen v. de la Cruz, 523 U.S. 213, 221, 118 S. Ct. 1212, 140 L.Ed.2d 341
(1998) (“We. . . will not read the Bankruptcy Code to erode past bankruptcy practice absent aclear
indication that Congressintended such adeparture” (internal quotation marksand citation omitted)).
Therefore, the efforts of courtsto preserve theintegrity of entireties property in the face of the then
newly enacted Bankruptcy Code is understandable.

However, as understandable as these efforts may have been, they were not warranted.
Michigan debtorswere ableto continue owning entireties property under theformer Bankruptcy Act
becausetheir interestsin the entireties property never became property of the estate. However, the
Bankruptcy Code changed the law through itsrequirement that even property claimed as exempt be
included as property of the estate at the inception of the bankruptcy proceeding. Theimpact of this

change upon aMichigantenancy by theentiretyissubstantial, for not only doesthe Bankruptcy Code

However, Trickett also appears to recognize that the entireties estate will no longer exist if the
bankruptcy trustee administerstheproperty for thebenefit of oneor morejoint creditorsof thedebtor. Under
this scenario, Trickett instructs the bankruptcy trustee to (1) distribute to the non-filing spouse her share of
the net proceeds, (2) distribute the debtor’ s share of the net proceeds to the joint creditors with allowed
claims, and (3) distribute whatever remains to the debtor. 14 B.R. at 91. There is no instruction that the
debtor share this amount with his non-filing spouse. It therefore follows that there is no corresponding
requirement for the non-filing spouse to sharethe net proceeds she received fromthe trustee with the debtor.
Id. However, unlike the debtor, the non-filing spouse would not be entitled to the protection of Section
522(c). Conseguently, whatever net proceeds were received by the non-filing spouse would be subject not
only tojoint creditors who were not satisfied from the debtor’ s share of the net proceeds or who did not file
timely joint claims but also to creditors with claims against only the non-filing spouse herself.
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mandate the immediate transfer of the debtor’ sinterest in the entireties property to the bankruptcy
estate irrespective of the non-filing spouse’s consent, but it also authorizes the trustee to sell the
debtor’ sundividedinterestintheentireties property without her consent. TheBankruptcy Codeeven
permits the trustee to sell the spouse’ s own undivided interest in the property without her consent
under certain circumstances.

Trickett overlooked these profound changes in the law and instead just assumed that the
entireties estate as recognized in Michigan would continueto exist post-petition. The consequence
of this misplaced assumption was the creation of aprocessthat findsno support whatsoever within
the Bankruptcy Code. Nothing in the Bankruptcy Code authorizes the “bankruptcy within a
bankruptcy” procedure suggested by Trickett. Indeed, the procedure suggested by Trickett requires
one to make assumptions that contradict the express language of the Bankruptcy Code and the
attendant legislative higtory.

As already discussed, the Bankruptcy Code’' sindusion of the debtor’ sinterest in entireties
property inthe bankruptcy estate asrequired by Section 541(a)(1) leadstotheinescapable conclusion
that thetenancy by theentirety can no longer exist under Michigan law andthat the bankruptcy estate
and the debtor’s spouse must instead hold ther respective interests in the property as tenantsin
common. Debtors argue that Congress could never haveintended thisresult; they assert that it isa
mistake that needsto be corrected. However, even if thiswere so, recourse lies with Congress, not
with the courts.

Our unwillingness to soften the import of Congress’ chosen words
evenif webelievethewordslead to aharsh outcome islongstanding.
It resultsfrom * deferenceto the supremacy of the Legislature, aswell

as recognition that Congressmen typically vote on the language of a
bill.”  United States v. Locke, 471 U.S. 84, 95, 105 S.Ct. 1785, 85
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L.Ed.2d64 (1985) (citing Richards v. United States, 369 U.S. 1, 9, 82
S.Ct. 585, 7 L.Ed. 2d 492 (1962)).

* % %

If Congress enacted into law something different from what it
intended, then it should amend the statute to conform it to its intent.
“It isbeyond our provinceto rescue Congressfromitsdrafting errors,
and to provide for what we might think ... is the preferred result.”
United States v. Granderson, 511 U.S. 39, 68, 114 S.Ct. 1259, 127
L.Ed.2d 611 (1994) (concurring opinion). This allows both of our
branches to adhere to our respected, and respective, constitutional
roles. In the meantime, we must determine intent from the gatute
before us.

Lamie v. U.S. Trustee, u.s. , 124 S, Ct. 1023, 1032 and 1034 (2004).

Moreover, | am not convinced that Congress has made a mistake. In instances where
Congress addressed questions concerning the administration of undivided interests acquired from
the debtor, it was quitecareful to distinguish between how the bankruptcy estate currently holdsthe
interest and how the debtor had held theinterest. See, e.g., 11 U.S.C. 88 363(h) and 522(b)(2)(B).
In addition, Congress' clear purpose in enacting the Bankruptcy Code was to strike a balance
between the debtor and his creditors. Nothing in either the Bankruptcy Code or the legislative
history suggests that a co-tenant’ s relationship with creditors was also to be protected.

A straightforward interpretation of the Bankruptcy Codedictatesthat the debtor’ sinterestin
entireties property, but not the non-filing spouse's interest, becomes property of the estae
immediately upon the commencement of the debtor’ s bankruptcy proceeding. That interestisheld
by the bankruptcy estate as a tenant in common with the debtor’s spouse because that is what

Michigan law requires.** The debtor has the option of daiming the interest as exempt under either

“1] do not conclude that the commencement of a bankruptcy proceeding inevitably leads to the
severance of the entireties estate and its replacement with a tenancy in common. For example, the
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the Section 522(b)(1) exemptions (i.e., the so-called federal exemptions) or the Section 522(b)(2)
exemptions (i.e., the so-called state exemptions). InaChapter 7 proceeding, the bankruptcy trustee
would then administer the undivided interest consistent with the exemption claimed by the debtor.
If the debtor chooses the federal exemptions, then the debtor may daim whatever equity there may
be in the bankruptcy estate’s undivided interest to the extent permitted by Sections 522(d)(1) and
(d)(5). Whether the bankruptcy trusteereturned the undivided interest to the debtor intact or whether
the bankruptcy estate sold the undivided interest pursuant to Section 363(b) (with or without the
assistance of Section 363(h)) would depend upon the amount of non-exempt equity in the undivided
interest. Either the undivided interest in the former entireties property or cash equal to the debtor’s
allowed Section 522(d)(1) and (d)(5) exemptionsin the undivided interest would then be returned
from the bankruptcy estate to the debtor. Whatever was returned would belong to only the debtor.
As for the proceeds that the bankruptcy trustee may have realized from non-exempt equity in the
undivided interest, the trustee would distribute those proceeds to debtor’s unsecured creditors
pursuant to Section 726(a) without consideration asto whether any eligible creditor alsohad aclam
against the debtor’ s spouse.

The process is substantially the same if the debtor were to instead choose the state

exemptions permitted by Section 522(b)(2) and claim the undivided interest as exempt pursuant to

commencement of a bankruptcy proceeding will not sever entireties property owned in New York. The
reasonwhy isthat New Y ork, unlike Michigan, has modified the common law concerning entireties property
to permit not only the unilateral conveyance of one co-tenant’ sinterest without the consent of the other but
also the continuation of the entireties estate even though the two co-tenants are no longer married. Indeed,
the Michigan legislatureand judiciary each hasthe prerogati ve at any timeto conform Michigan’ slawswith
those of New Y ork concerning entireties property. However, until that prerogative isexercised, | am bound
by Butner to conclude that the commencement of abankruptcy proceeding will result inthe severance of any
property owned as tenants by the entirety in Michigan.
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Section 522(b)(2)(B). In other words, the bankruptcy trustee would: 1) establish the amount of the
debtor’ s allowed exemption in the undivided interest; 2) return the undivided interest to the debtor
or liquidateit becauseitsvalueisin excess of the debtor’ sallowed exemption; 3) distributethe cash
equivalent of debtor’ sallowed exemptionintheundividedinterestif itisliquidated; and 4) distribute
theremainder of the proceedsto the debtor’ sunsecured creditors pursuant to Section 726(a) without
consideration as to whether any eligible creditor also had a claim against the debtor’ s spouse.

A trustee’ s administration of the bankruptcy estate’ s undivided interest in former entireties
property under Section 522(b)(1) and under Section 522(b)(2) differs only with respect to the
calculation of the debtor’s allowed exemption. The amount of a debtor’s Section 522(d)(1) and
(d)(5) exemptionsis simply afunction of the bankruptcy estate's equity in the undivided interest.
The debtor is allowed as an exemption whatever is the value of the bankruptcy estate’ s undivided
half interest in the former entireties property up to the maximum amount permitted by Sections
522(d)(1) and (d)(5).

In contrast, the Section 522(b)(2)(B) exemption under Michigan law isafunctionof not only
the bankruptcy estate’'s equity in the undivided interest but also the amount of enforceable joint
claims held by creditors against both the debtor and his spouse. The debtor’s allowed exemption

isthe value of the bankruptcy estate’s equity*” in the undivided half interest in the former entireties

“2In aChapter 7 proceeding, the trustee accounts for liens and other encumbrances against property
in which the bankruptcy estate also has an interest as part of her duty “to collect and reduce to money the
property of theestate....” 11 U.S.C.8704(1). See also, In re Talbert, 268 B.R. 811, 816 (Bankr. W.D. Mich.
2001). Inthe context of aclaimed Section 522(b)(2)(B) exemption, the Chapter 7 trustee would reducethe
grossvalue of the subject property by theamount of liensand encumbrancesand dividetheremainder inhalf.
Thetrustee would then subtract from the bankruptcy estate’ shal f of the remainder theamount of joint claims
against the debtor and his spouse to arrive at the allowed amount of the debtor’s Section 522(b)(2)(B)
exemption.

60



property minus whatever debts are owed by the debtor jointly with his spouse. Thefirst attempt at
establishing the amount of the Section 522(b)(2)(B) exemption would be by the debtor, sinceit is
the debtor who must claim the exemption in connection with the preparation of his schedules.
Fed.R.Bankr.P. 4003(a). See also, Official Form 6 - Schedule C (Norton Bankruptcy Rules
Pamphlet 2003-2004 Ed., 742). Theamount would bethedifferencebetween the debtor’ sgood faith
estimate of the vaue of the bankruptcy estate’s undivided half interest in the former entireties
property and the debtor’ s good faith estimate of the amount of valid unsecured daims against him
which are also owed by his spouse.

If the bankruptcy trustee disagreed with the debtor’s schedules, then she would file an
objection.* Fed.R.Bankr.P. 9014 setsthe procedural framework within which the objection would
beresolved. Thetrustee’ sobjectivewould be to minimizethe amount of the Section 522(b)(2)(B)
exemption claimed by advocating the largest number possible as the amount of joint claims against
the debtor and his spouse. Conversely, the debtor’ s objective would be to maximize the allowable
Section 522(b)(2)(B) exemption claimed by him by advocating the smallest number possible asthe
amount of joint claims against his spouse and him. The trustee would have recourse under both
Fed.R.Bankr.P. 2004 and 7026-7037 to ascertain theamount of thedebtor’ sjoint claimsfor purposes

of calculating his Section 522(b)(2)(B) exemption.* The trustee would also have the option at any

3] have described the process as beng between the debtor and the trustee. However, the process
would be the same if any creditor or other party in interest were to object to the allowance of a Section
522(b)(2)(B) exemption by the debtor. Cf. Fed.R.Bankr.P. 4003(b).

““Whileformal discoveryiscertainly available, it may not be necessary. For exampl e, atrustee might
obtain sufficient information concerning the amount of joint claims against the debtor and his spouse by
informally interviewing some or all of the creditors identified on the debtor’ s mailing matrix.
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time to agree with the debtor as to what should be the amount of the allowable exemption under
Section 522(b)(2)(B).

If an agreement cannot be reached, then ahearing would be necessary. At that hearing, both
the trustee and the debtor would offer proofs asto the amount of joint claims against the debtor and
his spouse with the burden of proof being in favor of thedebtor. Fed.R.Bankr.P. 4003(a). Thecourt
would consider these proofs simply as an evidentiary issue within the context of the exemption
process. A dispute concerning the amount of joint claims for purposes of allowing a Section
522(b)(2)(B) exemptionisno different than adispute concerning theval ue of thebankruptcy estate’ s
interest in a residence for purposes of allowing a Section 522(d)(1) exemption. Resolution of a
dispute between the trustee and the debtor concerning the amount of debt jointly owed by the debtor

and his spouse does not require the initiation of a separate claims allowance procedure and the
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attendant involvement of creditors holding such claims.*> The dispute can be resolved between the
debtor and trustee alone based upon the proofs offered.

| recognize that the procedure | have described has adverse consequences, especially upon
the debtor’s non-filing spouse. Severance of the entireties property upon commencement of the
debtor’ s bankruptcy proceeding means that the spouse’ s interest in the former entireties property
would no longer be protected from her individual creditors. The non-filing spouse would not even
have the benefit of the automatic stay as protection against what could be a sudden race among her
creditors to execute againg assets that only a day before were beyond their reach. The desire to
protect the spouse is perhaps an implicit, if not explicit, reason why other courts have been so

reluctant to allow the entireties estate to be eliminated as part of the bankruptcy process.*

**The “bankruptcy within a bankruptcy” procedure contemplated by Trickett has engendered a
separate claims allowance process for joint claimsfiled in response to the “ Trickett Order.” 14 B.R. at 90-
91. | do not see any reason for this process. Theissueis between the trustee and the debtor, not thetrustee
andthejoint creditor. Theamount of ajoint creditor’ sclaimis certainly relevant to the determination of the
amount of adebtor’ sallowed exemption under Section 522(b)(2)(B). However, theamount of thejoint claim
need not be determined conclusively vis-avisthe creditor at thisjuncture. Indeed, it may never be necessary
to condusivey determine the amount of the joint creditor’s claim. For example, a substantial tax priority
claimmight absorb whatever proceeds thetrustee had availabl eto distribute to creditors pursuant to Section
726(a). If that were to occur, then there would be no need to object to any unsecured claim against the
debtor’ s bankruptcy estate, whether joint or individual. 11 U.S.C. 8 705(5).

Treating the amount of joint claims in connection with a Section 522(b)(2)(B) exemption as an
evidentiary issue as opposed to adispositiveissue is not anovel concept. Trusteesdo thisall thetimewith
respect to creditorswho claimalien in property in which the bankruptcy estate also hasan interest. If, for
example, adebtor claimsthat the net equity in Blackacreis bel ow the maximum exemption allowed pursuant
to Section 522(b)(1) and the trustee asserts that the net equity is in excess of this amount, the trustee does
not join the creditor to the disputein order to conclusively determinethe valueof that creditor’ slien. Rather,
the trustee and debtor simply include that dispute as one of theissuesthat must be resolved between the two
of them. In most instances, the dispute is resolved amicably. However, in those instances when an
agreement cannot bereached, itisresolved asan evidentiary issuein conjunction with thetrustee’ scontested
objection to the debtor’ s claimed exemption.

“50Of course, preserving the entireties estate cannot be justified on desire alone. The Bankruptcy
Code itself must support this goal. There also is no assurance that the non-filing spouse will continue to
enjoy the protection offered to her as a tenant by the entirety even if the commencement of her husband’ s
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Congressdid not ignore the non-filing spousewhenit crafted the exemption scheme set forth
in Section 522. Many of the exemptions described in Section 522(d) permit consideration of not
only the needs of the debtor himself but also the needs of hisnon-filing spouse and other dependents.
See, e.g., 11U.S.C. 88522(d)(1), (3), (4), (6), (9), (10), (D), and (E) and (11)(B), (C), and (E). There
is nothing in the Bankruptcy Code or the underlying legislative history that revealsa congressional
intent to further protect non-filing spouses who own interests in entireties property with their

husbands from the consequences of their husband’ s decision to file a bankruptcy proceeding. If

bankruptcy proceeding did not resultin the severance of the entireties estate. Assume, for example, that the
debtor electsto exempt hisundivided interestin the entireties estate pursuant to Section 522(d)(1) and (d)(5)
instead of pursuant to Section 522(b)(2)(B) and whatever other state exemption might be available. If the
value of the debtor’ s interest in the entireties property is greater than the amount of the debtor’ s allowed
exemption, thenthetrusteewould bein apositionto sell boththedebtor’ sinterest pursuant to Section 363(b)
and the non-filing spouse sinterest pursuant to Section 363(h). Although Section 363(j) would require the
trustee to account to the non-filing spouse for her share of the proceeds, the question remainsas to how the
non-filing spouse would own those proceeds. Logic suggests that she should receive her share of the
proceeds free of whatever interest her husband might daim just as her husband would receive the allowed
522(d)(1) and (d)(5) exemptions in his share of the proceeds free of whatever interest she might claim.
Otherwise, her husband and hisindividual creditors might benefit at the expense of the non-filing spouse.
On the other hand, if the non-filing spouse receives her share of the proceedsfree of her husband’ sinterest,
it follows that the proceeds would no longer be protected as entireties property and therefore would be
subject to execution or garnishment by her individual creditors.

Moreover, even if the non-filing spouse were able to block the trustee’ s Section 363(h) sale of her
interest, there might still be sufficient value in the debtor’s undivided interest to warrant the sale of that
interest alone pursuant to Section 363(b). If the bankruptcy trustee were able to sell that interest, the non-
filing spouse and the purchaser of that interest would become co-tenants. Obviously, they could not ownthe
property astenants by the entirety under Michigan law. Rather, they would own the property as tenantsin
common. Conseguently, the non-filing spouse's interest in the former entireties property would become
vulnerable to the non-filing spouse’'s individual creditors as a result of the bankruptcy trustee’'s Section
363(b) sale of her husbhand’ sinterest in the property.

These examples make me wary of any argument to preserve the entireties estate post-petition that
is based upon some supposed policy to protect the non-filing spouse’ sinterest in the entireties estate. The
better approachisto simply apply statelaw asthe Supreme Court directed in Butner and to leave to Congress
the unanswered policy questions as to whether the non-filing spouse should herself receive additional
protection from the application of that law.
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further protection isneeded, the gopropriate recourseisfor the non-filing spouseto ether joinin her
husband’ s petition or commence her own bankruptcy proceeding.

CONCLUSION

Trustee’ sobjectionstothe Section 522(b)(2)(B) exemptionsclaimed by Debtorsissustained
to the extent Debtors contend that the bankruptcy estate’ sinterest in the subject property continues
to be held by the bankruptcy estate as atenant by the entirety. When Debtors filed their Chapter 7
petitions, the interests in the entireties property they owned with their non-filing spouses
automatically transferred to their respective bankruptcy estates. These transfers resulted in the
severance of the tenancies by the entirety created under Michigan law. Consequently, each
bankruptcy estate acquired the debtor’s undivided interest as a tenant in common. The debtors
spouses continued to own their separate undivided interestsin the property post-petition. However,
theinterest each spouse holdsisatenancy in common aswell. The bankruptcy estate’ sand the non-
filing spouse’ s undivided interests in each of the respective properties are equal.

The balance of Trustee's objections are overruled. Trustee is directed to administer the
bankruptcy estates’ respective interests in the subject property consistent with the procedures set
forth in this opinion. If, during the course of that administration, a dispute arises concerning the
amount of the exemption that one or more of the debtors may be alowed with respect to the
bankruptcy estate’ sinterest inthe subject property, then either Trustee or the appropriate debtor may
schedule a further hearing to resolve that dispute.

Although Mr. Gillisoriginally claimed thebankruptcy estate’ sinterest inthe Hersey property
asexempt pursuant to Section 522(b)(2)(B), heamended his scheduleson July 16, 2003 toclaim this

interest as exempt pursuant to Section 522(b)(1) and 522(d)(1). Based upon Mr. Gillis' schedules
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alone, it would appear that hisexemption should be allowed. Mr. Gillishas set thetotal value of the
Hersey property at $30,000 and he has set the value of the bankruptcy estate’'s interest in that
property at $15,000. Given that the available exemption under Section 522(d)(1) is $17,425, it is
reasonable to assume that the bankruptcy estate’s half interest in the Hersey property should be
transferred back to Mr. Gillis as an allowed exemption without further administration by Trustee.
Indeed, the docket indicates that Trustee Boyd has withdrawn his objection to Mr. Gillis amended
Section 522(d)(1) exemption of the bankruptcy estate sinterest in the Hersey property.

Ms. Spears and Messrs. Sedgewick and Brehm al continueto claim the bankruptcy estate’s

half interest in their residences as exempt pursuant to Section 522(b)(2)(B).*” Their schedules

“’None of these three debtors have expresdy identified Section 522(b)(2)(B) as the basis for their
exemption in the bankruptcy estate’ s interest in the former entireties property. Indeed, only two of these
three debtors included anything in their Schedules C that could be interpreted as a Section 522(b)(2)(B)
exemptionclaim. Mr. Sedgewick supplemented hisMCL A 600.6023(1) (h) homestead exemptionin Schedule
C with “In re Trickett, 14 B.R. 85 (Bankr. W.D. Mich. 1981) re: individual creditors. Debtor reaffirming
joint debts.” Ms. Spearsreferred only to MCL 8§ 600.6023(1)(h) in the column of Schedule C that required
her to specify the law providing the claimed exemption. Finally, Mr. Brehm cited* Hoyt v. Winstanley, 221
Mich. 515, 191 N.W. 213 (1922)" in his Schedule C asthe claimed basisfor hisexemption. Hoytisan early
Michigan Supreme Court casewhich recognizestheinvul nerability of entiretiesproperty to creditorsholding
claims against only one of the spouses of the entireties estate.

If adebtor intendsto avail himself of the exemption afforded by Section 522(b)(2)(B), the debtor
should identify the interest claimed as exempt in the column marked * Description of Property” in Schedule
C. For example, the description might be “The undivided interest in Blackacre that Debtor owned pre-
petition as atenant by the entirety with hisspouse.” The debtor should then indicate in the second column
of Schedule C that Section 522(b)(2)(B) is the statutory authority for the exemption claimed. If Blackacre
qualified asahomestead under MCLA 8 600.6023(1)(h) aswell, thedebtor shouldal soindicatein the second
column of Schedule C that MCLA § 600.6023(1)(a) is an alternative basisfor the claimed exemption. The
debtor should then set forth in the fourth column of Schedule C his good faith estimate of the value of the
bankruptcy estate’s half interest in Blackacre (i.e., the fair market value of Blackacre lessal liens against
Blackacre divided by 2). Finally, the debtor should designate in the third column of Schedule C his good
faith estimate asto theamount of hisSection 522(b)(2)(B) exemption (i.e., thefar market value of Blackacre
less all liens against Blackacre divided by two minus the total amount of debt owned jointly by debtor and
his spouse). The debtor would also designate in the third column of Schedule C the amount of his claimed
homestead exemption (up to a maximum of $3,500) if the debtor intended to rely upon MCLA §
550.6023(1) (h) as an dternative basis for claiming an exemption in the subject property.
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indicate that the value of the bankruptcy estate’' s interest in each of the properties is significant.®®
As for the amount of joint claims held by creditors against each debtor and his or her respective
spouse, Mr. Sedgewick’s schedules indicate that two of his unsecured creditors also have clams
against hiswife. The scheduled amount of these two daimstotal $1,272.57. Asfor Mr. Brehm's
and Ms. Spears' schedules, they areambiguous. Neither debtor has bothered to delineate which of
the scheduled claims are owed individually and which are owed jointly with his or her spouse
dthough the schedules submitted by these two debtors requires that information. See,
Fed.R.Bankr.P. 1007(b)(1) and Official Form 6 - Schedules D, E, and F (Norton Bankruptcy Rules
Pamphlet 2003-2004 Ed.).*

With respect to the bankruptcy estate’ sinterest in the Rapid City property, Mr. Sedgewick’s
concession that there are creditorswith claimsagainst hiswifeand him meansthat Trusteewill have
to proceed with his objection to Mr. Sedgewick’s claimed exemption in the bankruptcy estate’s
interest in the Rapid City property. Trustee may, if he chooses, further investigate other claims

againg Mr. Sedgewick to determine whether some or al of those claims may dso be joint claims.

Although none of the exemptionsclaimed by Messrs. Sedgewick and Brehnmand Ms. Spearsin their
residences meetsthe suggested standard that | have just described, eachissufficient under the circumstances
to betreated asincluding a claimed Section 522(b)(2)(B) exemptioninthe estate’ sinterest in the residential
property that each had formerly held as a tenant by the entirety. If further clarification of their Schedules
C isnecessary, then Debtors may amend their schedules. Fed.R.Bankr.P. 1009(a); see also Fed.R.Bankr.P.
4003(b).

“8Mr. Sedgewick scheduled thetotal value of the equity inthe Rapid City property at $61,000. Mr.
Brehm scheduled the total value of the equity in the Wexford County property at $84,000, and Ms. Spears
scheduled the total value of the equity in the Tustin property at $70,000.

““Ms. Spears claims that she has no joint creditors. Spears’ 6/27/03 Brief, p. 15. If true, then she
needs to amend her schedulesto reflect this. Moreover, Trustee must be given the opportunity to verify her
averment.
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At a minimum, Trustee will need to recover for the benefit of the estate the $1,272.57 Mr.
Sedgewick acknowledgesasjoint claims. Trustee may do so by disposing of the bankruptcy estate’ s
interest in the Rapid City property pursuant to Section 363(b) (with or without the assistance of
Section 363(h)), or by reaching some settlement with Mr. Sedgewick or his spouse for the payment
of this amount to the bankruptcy estate. Whatever is realized by the estate in connection with
Trustee' sadministration of the bankruptcy estate’ sinterest in the Rapid City property will be added
to whatever other proceeds Trustee has redized from his efforts to liquidate property of this
bankruptcy estate and will be distributed by Trustee pursuant to Section 726(a).

Asfor the Section 522(b)(2)(B) exemptions claimed by Mr. Brehm and Ms. Spears, Trustee
cannot at thispoint ascertain whether it isappropriate to administer the bankruptcy estate’ sinteress
in the subject properties because their schedules areincomplete. Debtors Spears and Brehm will be
given twenty (20) days from the date of service of this opinion and attendant order to amend
SchedulesD, E, and Fto reflect whether each claim scheduled isanindividual obligation of only the
debtor or a joint obligation with his or her spouse. Trustee also may, if he chooses, further
investigate any claim that either of these debtors identify as an individual clam to verify that it is
not in fact ajoint claim. If either debtors’ schedules continue to indicate after correction that there
areno joint clams and Trustee is otherwise satisfied that that debtor has no joint obligations with
his or her spouse, then | would expect Trustee to withdraw his objection to the claimed Section
522(b)(2)(B) exemption and allow the bankruptcy estate’ s undivided interest in the subject property
to transfer back to the debtor. If, however, either of the debtors' schedulesindicate after correction
that the debtor does have one or more joint obligations with his or her spouse, then | would expect

Trusteeto proceed with the administration of the bankruptcy estate’ sinterest in there evant property
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in the same manner as | have described in connection with the bankruptcy estate’s interest in the
Rapid City property claimed as exempt by Debtor Sedgewick.

A separate order will issue consistent with this opinion.

Hon. Jeffrey R. Hughes
United States Bankruptcy Judge

Signed this 26th day of April, 2004
at Grand Rapids, Michigan.
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